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I   AT  A  fTERl  OF  THE  APPELLATE  COUR 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  5th  day  of  Lay,  in 

the  year  of  our  Lord  one  thousand  nine,  hundred  and  forty- two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 


Present  —  the  Hon*  PLAINS  HUFFLAN,  Presiding  Justice 
Hon.  FRANKLIN  R,  DOVE,  Justice 
Hon.  FRED  C  WOLFS,  Justice 
E,  J.  V/SLTER,  Sheriff 


BE  IT  RSLETBERSD,  that  afterwards,  to-wit;   On  June  8,  1942 , 
modified 

the/Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 

Court,  in  the  w^rds  and  figures  following,  viz: 
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GEN.  NO.  971? 


AGENDA  NO.  20 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
October  Term,  1941 


CLARENCE  E.  BACHELLOR  and 
THOMAS  E.  ROBINSON, 

Appellees, 


ALBERT   DOCKTERMAN,    MILO   DOCK- 
TERMAN   and  I.    C.    GELLMAN, 


Appelants 


APPEAL  FROM 
CIRCUIT  COURT  OF 
ROCK  ISLAND  COUNTY 


DOVE,    J. : 

Appellants  seek,   by  this    appeal,    a  reversal   of  a  decree  of  the 
circuit   court   of   Rock  Island  County,    in  favor  of   appellees,    setting 
aside   as   fraudulent,    two   deeds,    one   from  Albert   Dockterman  and  his 
wife  to   I.  C.    Gellraan,   and  another  from  Gellman  and  his  wife  to  Milo 
Dockterman,    each  conveying  Lot   28   in  Exposition  Park  Addition  to   the 
City   of  Rock  Island. 

The   record  discloses   that   appellees,    as   owners   of   a  farm  mort- 
gage,  which  had  been   assumed  by  Albert  £>ockterman;    foreclosed  the 
mortgage   in  the   circuit    court   of    Whiteside     County,    and  purchased 
the  property   at  Master's  sale   on  June   1,    1933,    for   #6000.00  leaving 
unpaid  $2173.33  of   the   amount   due.      A  deficiency   judgment   against 
Albert  Dockterman  for  that   amount  was   entered  on  June   12,    1933.      A 
transcript   of  the    Judgment  was  filed  in  Rock  Island  County   on  june 
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19,    1933.      An  execution  thereon  was   Issued  on  °eptember  18,    1933, 
and  returned  unsatisfied. 

Un   the   day  of  the  foreclosure   sale,    June    1,    1933,    Albert 
Dockterman  and  his  wife  executed  a  deed  to   Gellman,    conveying 
sixteen  parcels    of  real   estate    including  said  Lot  28,    and  another 
deed  to  Anna  Taxman  ,   conveying  eight  other  parcels  of   real  estate. 
These   deeds  were   recorded  the  next  day.      Gellman   and  his   wife 
conveyed  said  Lot   28  to   Hilo   Dockterman  by  deed  dated  October  4,    1934, 
recorded  the   next   day,    October   5th.      Each  of  the  deeds    is    a  quit    claim 
deed,    reciting, a  consideration  of   wl.00  end  other  good   and  valuable 
consideration.      Gellman  is   a  brother-in-law,    and  Milo  Dockterman  is 
a  son,    of   Albert  Dockterman,  who  was   in  the   real   estate  business. 
Anna  Taxman   is   his   niece.      Albert   Dockterman   testified  that  Anna 
Taxman's   St.   Louis   address  is    "General  Delivery";   that   sometimes   she 
visits  him,    sometimes   she  goes   to   Florida,    and  that   she   has   a  lot   of 
money.      Gellman  is   a  manufacturer,    living  in  Hock  Island. 

Appellees  filed  a  complaint   on  October  30,    1934,    against   Albert 
Dockterman,    Anna  Taxman,    I.    G.    Gellman   and  his   wife,    to   set    aside 
the  two  deeds  of  June  1,   1933.      Wnile  that  suit  vras  pending,    they 
filed  another  complaint    against   Albert   and  Milo  Dockterman,    and  Frank 
Zarub,    an   allegedly    fraudulent   contract  purchaser  from  Milo,    to   set 
aside   the  deeds   and  contract   as  to   said  Lot   28  only.      Gellman   was   not 
made   a  party   defendant   to   the  latter  suit,    and  was  denied  leave  to 
intervene.      A  decree   setting  aside   the   cteeds   and  contract   as  to   said 
Lot   28  was   reversed  by   this    court  on  account   of   the  denial  of  leave 
to   Intervene   and  the   cause  was   remanded.    (Bachellor  v.    Dockterman, 

291   111.    App.    418.)      The  cause  was   redocketed  in  the   circuit   court 
on  November  29,   1937.      On  December  17,   1937  Milo  Dockterman  re- 
conveyed  the  premises   to   Gellman   and  on  January   28,    1938,    Dockterman 
filed  a  motion  for   leave  to  file   a   supplemental   answer    in  the  nature 
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of  a  disclaimer.      Upon   the  redocketlng  of  the   cause,    Gellman 
answered  and  the    two  oauses  were   consolidated  and  re-referred 
to   a  special   Master  to   take   the  testimony.      i'he  decree   appealed 
from  dismissed  the  complaint   as    Go   all  the  property   except   said 
Lot   28,    and  in   addition  to    setting  aside  the  two  deeds   mentioned, 
cancels,    as  fraudulent,    the   Zarub  contract.      Zarub  did  not   appeal. 

The   record  further   discloses  that  Albert  Dockterman  was  deal- 
ing in   equities.      He   lost    a  farm  in  Iowa  and  the   one  in  Whiteside 
County  through  foreclosure.      The   deeds   of  June   1,    1933,    divested 
him  of  title   to    all  ills  property,    except    an   incumbered  farm  in 
Minnesota.      It   is   not   shown  that   it   is   of   any  value    above  the 
mortgage.      He   estimated  the  value   of  the  property  conveyed  to   Gellman 
at   #32, 945.00,    subject   to   taxes   due    and  incumbranc  es   of  #30,833.00, 
leaving  a  net  value  of   ^2,112.00;    that  the  value  of  the  property 
conveyed  to  Anna  Taxman  was    jf20, 950.00,    less   incumbrances   and  taxes 
due   amounting  to    *20,322.00,    leaving  its  net  value  $628.00.      He 
testified  and  claims  the  deeds  were  not  made  as   absolute   transfers, 
but  were   in  the   nature   of  second  mortgages   to   secure   indebtedness 
due   the  grantees. 

Elmore   A.    Gripp,    an   attorney   and   the   secretary  of   Gellman   s 
manufacturing  company,    testified  he   acted  as   agent    and   attorney  for 
Gellman   in  loaning  various    sums    of  money   to  Dockterman.      Gripp  and 
Dockterman   testified  that  Gripp,    as   attorney  for  Gellman,   had  requested 
of  Dockterman  payment   or  security    about   six  months  before   the  deeds 
were  made;    that   Dockterman  brought   in  a  list  of  his    property,    except 
the  Whiteside  County  farm;    and   that    they   had  several    conversations 
about  the   matter.      Gellmtn  testified  he  did   not  know  Dockterman   had 
assumed  liability   on   the  Whiteside  County  farm  mortgage.      Dockterman 
testified  he   did  not    talk  to   Gellman   or  Gripp   about   transferring  his 
property   to   Gellman  between  March   and  June  1,    1933,    and  that  he 
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transferred  the  property  on  the  latter  date  because  Gripp  called 
him  to  his  office.   He  also  testified  he  did  not  know  when  the 
farm  was  sold,  but  was  notified  it  had  csen  sold  on  June  1,  1933, 
to  appellees  for  ^6,000.00;  and  that  he  thought  he  was  up  there 
and  talked  with  the  Master  after  it  was  sold,  but  did  not  remember 
whether  he  was  there  before  the  sale.   The  record  does  not  show 
that  Anna  Taxman  was  asking  for  payment  or  security,  or  knew  any- 
thing  about  the  deed  to  her  before  or  when  it  was  made.  Neverthe- 
less, Dockterman  conveyed  all  his  property  to  her  that  he  did  not 
convey  to  Gellman  except  the  Minnesota  farm. 

Gripp  testified  th-t  Dockterman  told  him  the  properties  listed 
were  incumbered  by  delinquent  taxes  and  mortgages;  that  his  (Gripp1 s) 
experience  gave  him  a  knowledge  of  real  estate  values,  particularly 
of  the  type  conveyed  by  the  deeds,  and  that  he  had  investigated  the 
properties,  many  of  them  by  personal  inspection,  and  his  opinion  was 
that  there  was  very  little  equity  in  sny  of  them,  due  to  the  fact 
that  the  mortgages  were  in  default  end  the  taxes  and  special  assess- 
ments were  very  much  delinquent.   Yet,  Gellman,  purportedly  seeking 
security  for  a  debt,  accepted  a  deed  conveying  only  a  part  of  the 
property  of  Dockterman  to  himself  while  the  remainder  cf  the  property 
was  conveyed  to  Anna  Taxman,  who  is  not  shown  to  have  known  anything 
about  the  transaction,  when  there  was  very  little  equity  in  all  the 
property,  and  It  is  claimed  that  Gellman' s  debt  was  47, 350.00. 

Dockterman  testified  he  owed  Anna  Taxman  #1,400.00.  He  did  not 
state  now  or  when  the  Indebtedness  was  incurred,  and  Ms  testiraoney 
is  uncorroborated.   He  did  not  testify  how  much  he  owed  Gellman. 
Gellman  testified  the  amount  was  |?, 350.00,  without  interest.  His 
testimony  indicates  it  was  for  loans,  but  neither  of  them  testified 
to  the  date  or  amount  of  any  loan.   The  only  effort  of  appellants 
to  show  any  loan  was  the  following:   Gripp  testified  that  for  Gellman 
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he  loaned  Dockterman   $700.00    m  February   11,    1932;    and  that  on 
April  24,    1933,    he   deposited  in  Dookterman's   account    in  a  Rock 
Island  bank   the  sum  of  $1,150.00,    which  was   furnished  by     Gellman 
for  that  purpose.      Gripp 's  check   for  $700.00  to   Dockterman,   of   the 
date  mention  d,    with  the    latter  s   endorsement  aid  a  judgment  note 
of   the    same   date  and  amount,    due  in  twenty   days,    payable   to  Gripp, 
with  an  undated  endorsement    to  Gellman,   were  introduced  in  evi- 
dence,   together  with  a  deposit    slip  showing  a  deposit   in  Gellman's 
account,    and  bearing  a  notation  reading: 

"deposited  by   E.    A.   Gripp  for  I.   G.    Gellman  to  pay   cks. 
No.    7088  and  No.    7089,   for  Clerk  of   Dist,   Court   of 
Wapello  bounty,    $800.00  and   si350.00;   paid  April  24, 
1933,    State   Bank  of  Rock   Island,    Illinois." 

There   is  no  explanation  of   why  the    judgment  note  was   made 
payable   to  Gripp;    nor  is   it    shown  when   the  note  was   endorsed  to 
Gellman.      It   is  not   shown  t  hat   Gellman  knexv   anything  about   the  nota- 
tion on  the  deposit   slip  showing  the  deposit  was  made  for  him.     He 
knew  of  Dockterman' s  financial   difficulties.      Ihe  circumstances  of 
the  two   transactions  mentioned  indicates  he  intended  they  should  not 
show  as   loans.      This  is   directly   opposite  to  the  usual    and  natural 
custom  in  making  loans.      The   inference  is   that  he  felt    that    if   their 
true  character  was  known  it   would   disclose  Docktermen's  financial 
situation  and   tend  to  precipitate   action  by  his   other  creditors.      Such 
transactions  bear  the   ear  marks   of   fraud  upon  such  creditors. 

Business  men   do   not   ordinarily  make  unsecured  loans    of   $7,350.00, 
even  to   a  relative,    without   ascertaining  nis  financial   status.      More 
than  a  year  had  elapsed  between  the   $1,150.00  transaction  and  the 
making  of    the  deeds   by  Dockterman,   who  knew,    as   a  party   to    the  farm 
foreclosure,    that   it   was  pending.      Under   the   law  he  was   charged  with 
notice   of    the   subsequent  proceedings.      He    admitted  talking  with  the 
Master  in  Chancery   about   it,    and  said  he  did  not  remember  whether  he 
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was  there   before  the  foreclosure   sale.      What  purpose  he  could  have 
had  In  visiting  the  Master,    in  another  county,    other  than  to  Inform 
himself  of   the  status   of  the  proceeding,   Is  not  suggested.      <Jhlle 
Gellman  testified  he  did  not  know  Dockterman  had  assumed  and  agreed 
to  pay  the  farm  mortgage,    it  is   significant  that  he  did  not   testify 
he  did  not  know   the  foreclosure  decree  held  Dockterman  liable  for 
the  debt,   or  th  t  the  farm  was   to  be  sold  under  the  foreclosure   on 
the  day   the  deeds  wei'e   made. 

No  effort  was  made  to   show  the  amount  due  on  the   alleged  loans 
at  the  time  Dockterman  made  the  deeds.     G-ellman  testified  he  had 
turned  over  to  his  attorney  the   documents  to   show  what  money  was 

loaned.     None  of   trie  alleged  documents  were  produced,    except  those 
concerning  the   sf700.00  and  the  §1500.00  transactions.     Appellants 
claim  the  deeds  were  made  as  mortgages.      If  G-ellman  had  documents 
showing  the   alleged  loans,    the   amount   due  when  the  deeds  were  made 
would  be  a  mere  matter  of  a  few  minutes  computation.      There  had  been 
several  conversations  pertaining  to  the  transfer,    at  one  or  more   of 
which  Gellraan  was  present.     There   Is   no  explanation  of  why  a  deed, 
Instead  of  a  mortgage,   was  made.,   If,   as  Gellman  and  Dockterman  claim, 
the  deed  to  Gellman  was  intended  as  a  mortgage,    there   could  be  no 
advantage  in  taking   a  deed,   for,    in  the  event   of  a  default,    Dockterman 
could  require  G-ellman  to  foreclose,    in  the  same  manner  as  if  a  mort- 
gage in  form  had  been  taken.      All  these  facts,   when  considered  with 
the  deeding  of  the  property  on  the  day  of  the  foreclosure   sale,    tend 
to  show   that  Gellman   and  Dockterman  knex^  the  status  of  the   farm 
foreclosure  when   the   aeeds  were  made,    and  strongly  indicate  their 
purpose  and  attempt   to  induce  Dockterman 's  other  creditors  to   be- 
lieve from  the  deeds  that  Gellman  and  Anna  Taxman  were  purchasers 
of  the  property,    and  to  put  it   beyond  the   reach  of  such  creditors. 

Dookterman  testified  he   sold  six  or  seven  of  the  properties 
deeded,    and  told  Gellman  and  Anna  '^axman  to    "sell  maybe,    seven 
pieces;"  that  Anna  Taxman  sold  four  pieces;   that  mortgages  on 
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eleven  pieces  were  foreclosed,    six  pieces  were   sold  on  contract, 
three  were   deeded  to  a  bank  to  prevent   deficiency  decrees,   two 
were  still  held  in  Anna  Taxman's  name,   and  that  he  was  collect- 
ing the  rents  for  Gellman  and  paying     the  taxes  on  tnose  still   in 
Gellman' s  name;   and  that  he  had     a  book   showing  his  collections 
and  disbursements.     He  did  not  produce  the  book  or  say  what  he 
did  with  the  proceeds  of  the  property   sold  by  hig  or  with  the 
rents  collected.      The  testimony  was  closed  more  than  five  and 
one-half  years  after  the  deeds  were  made.      It   is  not   shown  that 
any  of  the  money  received  by  Dockterman  during  that  period  was 
ever  applied  on  the  alleged  debts  to    Gellman  or  Anna  Taxman,    or 
that  he  ever  accounted  to   either  of  them  in  any  way,   or  that   Anna 
Taxman  ever  received  or  credited  him  with  the  proceeds  of  the 
property  sold  by  her. 

In  October,    1934,    Dockterman  attempted  to  negotiate  a   sale  of 
said  Lot   28  through  John  J.    Gruske,   a  real  estate  agent  at  a  price 
of  $1,600.00.     A  contract  was  drawn  and  signed  by  Dockterman.      Gruske 
testified  that   Dockterman  then  said  the  property  was   in  Milo's  name 
and  whatever  he  did  would  be  all  right  with  Milo;   that  at  another 
conversation  he  (Gruske)    suggested  that  Milo   sign  the  contract,    and 
Dockterman  told  him  to  go  ahead  and  that  when  the  witness  was  ready 
the  property  would  be  transferred;   that  he   said  the  property  was 
his,   and  that   it  was.a  business  reason  that   it  was  in  Milo's  name. 
Franklin  F.     Wingard,   the   attorney  who  represented  the  proposed  pur- 
chaser,  testified  that   in  Milo's  presence  Dockterman   said  that  while 
the  property  was  in  his  son's  name,    it  was  really  his  property  and 
that  he  was  the  one  who  handled  real  estate  matters  and  he  would 
determine  whether  the  terms  were   satisfactory;   that   at  another 
conversation  Dockterman  repeated  his  ownership  and  said  Milo  would 
do  what  he  told  him;    that  he  had  had  a  good  many  real  estate 
dealings  in  his  time  and  knew  the  law,    and  that  the  property  was 
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being  carried  in  Milo's  name  for  oertain  reasons  and  purposes 
which  he  would  not    state,    but    smiled  and  passed   it   off  with  a 
laugh.      Dockterman  and  his   son  equivocated  about   the  above 
testimony  but  did  not  deny  it   in  substance.      The  proposed  sale 
was  not  consummated. 

In  our  opinion  the  evidence  shows  the  deeds  were  made  for 
the  purpose  of  avoiding  payment  of   ;?pellees'  judgment.      In 
addition  to  the  actual  fraud  embraced  in   suoh  transactions,   the 
law  is  well   settled,   that  even  if  there  was  a  valuable  consider- 
ation for  the   transfer,   where  the  grantor  reserves  a  secret   in- 
terest,   such  as  the  right  to   sell  the  property  and  appropriate 
the  proceeds  to  his  own  use,    the  transaction  is  deemed  fraudul- 
ent per   se.      (Zwick  v.    Oatavenis,   331  111.240;   Beidler  v.    Crane   , 
135  id.   92;    Greenebaum  v.   Wheeler,   90   id.    296.)      The  evidence 
tends  to   show  a  reservation  of  such  a  secret   interest  by  Dockterman, 
so  that,    in  any  event,    even  if  he  did  owe  Gellman,   the  conveyance 
cannot   stand  as  against  his  other  creditors. 

Gellman  testified  that  after  Lot  28  was  deeded  to  him,   he 
paid  |650.00  to  cancel  a  first  mortgage  indebtedness  thereon  of 
about   #1,000.00  due,   and  about  $200.00  in  taxes;   that  he   sold  the 
property  to  Milo   Dockterman  for  $1,500.00,   upon  which  he  had  received 
"to  date"  #100.00  principal  and  #45.00  interest;   and  that  Milo  gave 
him  an  unsecured  promissory  note  at  tfre  same  time.     He  produced 
a  note  which  he  testified  was    "made  out8  and  signed  by  Wilo.     He 
signified  his  willingness  that  the  note  remain  with  the  Master  until 
counsel  for  appellees  said  they  would  like  to  have  an  investigation 
made  as  to  the  age  of  the   ink,   whereupon  appellants*  counsel  objected 
unless  appellees'  counsel  introduced  the  note  in   evidence.      The  testi- 
mony as  to  the  note  and  the  consideration  for  it  was  then  stricken 
as  not  the  best   evidence. 
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Gellman  claims  that   in  any  event   he  is  entitled  to   subroga- 
tion in  the  amount  he  paid  to   discharge  the  mortgage  and  taxes 
on  Lot   28.      If  the  consideration  for  the  deed  to  Milo  was  $1,500.00, 
and  if  the  $850.00  paid  out  by   Gellman  was  his  money,    it   is   not 
probable  that  he  disregarded  the  latter  amount   in  making  the    sale. 
This  would  mean  that  the  property   itself  represented  only  $650.00, 
to  redeem  which  he  invested  $850.00,   which  is  illogical.      The  deed, 
like  the  other  two,   recites  a  consideration  of  $1.00  and  other  good 
and  valuable  considerations.      Gellman' s  answer  to  the  complaint 
alleges  that   since  the  conveyance  to  him  he  had  received  $850.00 
from  a  sale  of  one  of  the  properties,  made"  with  Dockterman's  know- 
ledge and  consent,  which  was  credited  on  the  indebtedness.      The 
allegation  was  not  traversed,    and  he  did  not  testify  concerning  it, 
or  that  he  had  received  anything  from  the  sale  of  the   six  or   seven 
properties   that    Dockterman  testified  he  had  sold.      While   Gellman 
was  not  required  to  testify  to  facts  alleged  and  not  traversed,   it 
is   significant  that  the  amount  named  in  the  allegation  is  the  same 
amount  he  testified  he  paid  to   satisfy  the  mortgage  and  taxes.    This 
is  of   importance  when  considered  with  the  fact  that   Dockterman   did 
not  attempt   to  acoount   for   the  proceeds  of  the  properties  sold  by 
him,   and  Gellman  did  not  allege  in  his  answer  that  he  received  any- 
thing except  the   $850.00,   and  did  not  testify  that  he  received  any- 
thing at  all.     The  facts  indicate  that   the  $850.00  paid  to   satisfy 
the  mortgage  and  taxes,  was  the  same  $850.00  received  from  the  sale 
of  one  of   the  properties,    and  was   in  fact   the  money  of   Dockterman, 
and  we  so   find.      It   is    so  obvious  that   the  deed  from  Gellman  to 
Milo  was  without  consideration,  but  was  a  part  of  the  whole  fraud- 
ulent   scheme,   and  that   the  reconveyance  of  the  property  to  Gellman 
was  for  the  sole  purpose  of  enabling  him  to  claim  subrogation,   as 
to  need  no   further  comment.      Gellman  is  not   entitled  to   subrogation. 
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While,   after  liilo  re-conveyed  to   Gellman,    it  was  unnecessary 
to   set   aside  the  deed  from  Gellman  to  hira,   no  harm  resulted  to 
anybody  from  that   part  of  the  decree  and  we  are  not   disposed  to 
reverse  it  on  that  account. 

To  mention  and  analyze  the  many  cases  cited  by  appellants  ap- 
plicable    to   situations   not  present  here  would  only  unduly  extend 
the  length  of  this  opinion.     While  relationship  of  the  parties  is 
not  of  itself  a  controlling  fact,    it    is    one  which  may   excite  sus- 
picion and   is  one   to  be  taken  into   account   in  connection  with  all 
the  other  circumstances  in  the  case  bearing  upon  the  question  of 
fraud.      (Johnston  City   State  Bank  v.    Soweli,    377  111.    App.    10.) 
Where  the  facts  and  circumstances  show,    as  they  do  here,   that  a 
transaction  is  fraudulent  as  against  creditors,    statements  under 
oath  that    it  Was  in  good  faith  and  without   a  fraudulent   intent  are 
of  .little  avail.      (Bell  v.    Devore,   98   111.   217   (323);   Olds  v.    Adams 
Clark  Building  Corp.,   377  111.    App.   157  (165).      A  deed  fraudulent 
in  fact  is  absolutely  void  as  against  creditors,   and  will  not  be 
permitted  to   stand  for  the  purpose  of  reimbursement    or   indemnity. 

Appellants   suggest  that   appellees  did  not   file  a  cross  appeal 
from  that  portion  of  the  decree  dismissing  the  suit  for  want   of 
equity  as  to   all  the  property   except  Lot  38,   and   "that   it  is  incon- 
ceivable that   the  deeds,   one  of  which   included  Lot   38,   could  be  both 
valid  and  invalid  at   the  same  time.      The  evidence  shows  six  of  the 
tracts  had  been  sold  on  contracts  of  record  before  the  suit  was 
started.      Humorous  others  had  been   disposed  of  by  foreclosure  or 
deeds  to  prevent   deficiency  decrees.     Other  than  Lot  28,   the  tracts 
deeded  by  Dockterman  to  and  held  by  Gellman  and  Anna  Taxman  when  the 
decree  was  entered  had  no   substantial  equity.     Under  the  evidence 
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the  chancellor  would  have  been  justified  in  setting  aside  the  deeds 
as  to  these  tracts  as  well  as  to  Lot  38,  but  to  have  done  so  would 
have  been  a  fruitless  gesture  from  which  appellees  would  have  ob- 
tained no  benefit,   *he  law  does  not  require  the  doing  of  useless 
acts.   The  decree  gave  appellees  all  they  could  have  obtained  if  it 
had  included  the  setting  aside  of  the  tracts  still  in  the  name  of 
Gellman  and  Anna  Taxman.   A  cross  appeal  would  have  gained  them 
nothing. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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STATE  OP  ILLINOIS. 

second  district         J  j}  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a.  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 


Appellate  Court,  at  Ottawa,  this. 


8th 


May 


i, 


day  of 

in  the  3'ear  of  oui><BoVd  one  thousand  nine 


hundred  and  &Xfy-{fOT  C^-tWO  .^ 


Cleric  of  th 


. 


GEN.    NO.    9717 


AGENCA-'NO-.    20 


IN   THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND   DISTRICT 


,/3l 

OCTOBSF   TERM,    K.HJL9A1 


27 


\ 


CLARENCE  E.    BACH  EL  LOR  and 
THOMAS  E.    ROBINSON, 


! 


Appellee/,  ) 

-vs-  / 

ALBERT    D0CKIER1IAN,    MILo/  ) 

DCCKTERMAN  and  I.    C.    GELLMAN,  ) 

Appellants.  ) 


APPEAL   FRCli   THE 
CIRCUIT   COURT 
OF  ROCK   ISLAND 
COUNTY. 


DOVE,    J., 


Appellants  seek,  by  this  appeal,  a  reversal  of  a  decree  cf 
the  Circuit  Court  of  Flock  Island  County,  in  favor  of  appellees, 
setting  aside  as  fraudulent,  two  deeds,  one  from  Albert  Dockterman 
and  his  wife  to  I.  C.  Cellman,  and  another  from  Gellman  and  his 
wife  to  Milo  Dockterman,  each  conveying  Lot  28  in  Exposition  Park 
Addition  to  the  City  of  Rock  Island, 

Appellees,  as  owners  of  a  farm  mortgage,  which  had  been  assumed 
by  Albert  Dookterman,  foreoloaed  the  mortgage  in  the  Circuit  Court 
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of  Whiteside  County,   and  purchased  the  property  at  Master' 5  sale 
on  June   1,    1933,    for  06,000.00  leaving  unptM  $3,173.83  of  the 
amount   due.     A  deficiency  judgment  against  Albert   Dockterman  for 
that  amount  was  entered  on  June  13,   1933.      A  transcript  of  the 
judgment  was  filed  in  Hock  Island  County  on  June  19,   1933.     An 
execution  thereon  was  issued  on  September  18,    1933,    and  returned 
unsatisfied. 

On   the  day  of   the   foreclosure   sale,    June   1,    1933,    Albert 
Dockterman  and  his  wife  executed  a  deed  to   Gellman,   conveying 
sixteen  parcels  of  real  estate,    including  said  Lot  28,   and  another 
deed  to   Anna  Taxman,   conveying  eight  other  parcels  of  real   estate. 
These  deeds  were  recorded  the  next  day.      Gellman   and  his  wife 
conveyed  said  Lot  38  to  Milo   Dockterman  by  deed  dated  October  4, 
1934,   recorded  the  next   day,   October  5th.      Each  of  the   deeds  is  a 
quit   claim  deed,   reciting  a  consideration  of  #1.00  and  other   good 
and  valuable  considerations.      Gellman  is  a  brother-in-law,    and  Milo 
Dockterman  is  a  son,   of  Albert   Dockterman,   who  was  in  the  real 
estate  business.      Anna  Taxman  is  his  niece.      Albert   Dockterman  testi- 
fied that  Anna  Taxman's   St.    Louis  address  is   "General   Delivery";   that 
sometimes  she  visits  him,    sometimes   she  goes  to  Florida,   and  that    she 
has  a  lot  of  money.      Gellman  is  a  manufacturer,   living  in  Pock  Island. 

Appellees  filed  a  complaint  on  October  30,   1934,   against   Albert 
Dockterman,    Anna  Taxman,    I.   C   .    Gellman  and  his  wife  to    set  aside  the 
two   deeds  of  June  1,    1933.      While  that    suit  was  pending,    they   filed 
another  complaint  against   Albert   and  Kilo  Dockterman,    end  Frank  Zarub, 
an  allegedly  fraudulent   contract  purchaser  from  L'ilo,   to   set   aside 
the  deeds  and  contract   as  to   said  Lot   28  only.      Gellman   »as  not  made 
a  party  defendant    to  the   latter   suit,    and  was  denied  leave  to   intervene, 
A  decree   setting  aside  the   deeds  and  contract   as  to  said  Lot   28  was 
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reversed  by   this  court  on  account  of  the  denial  of  leave  to   intervene 
and  the  cause  was  remanded.      (Bachellor  v.    Dock  term  an,    291  111.    App. 
418.)      On  the   same  day  the  motion  of  appellees  to   redocket   that   cause 
was  filed  (November  17,    1937)    Kilo   Dockterman  reconveyed  the   premises 
to    Gellman,    and  en  January   38,    1938,    Dockterman  filed  a  motion   for 
leave  tc   file  a  supplemental   answer   in    the  nature  of  a  disclaimer. 
Upon  the  redocketing  of   the  cause,    Gellman  answered  and  the   two 
causes  were  consolidated  and  re-referred  to  a  Special  Master  to  take 
the   testimony.      The   decree  appealed  from   dismisses  the  complaint   as 
to   all   the  property  except   said  Lot   28,    and  in  addition  to    setting 
aside  the  two   deeds  mentioned,    cancels,    as  fraudulent,    the  Zarub 
contract.      Zarub  did  not   appeal. 

The  record  discloses  that   Albert    Dockterman  was  dealing  in 
equities.      He   lost   a  farm  in  Iowa  and  the  one  in  Whiteside  County 
through  foreclosures*      The  deeds  of  June  1,    1933,    divested  him  of 
title  to   all  his  property,    except   an   incumbered  farm   in  Minnesota. 
It    is  not   shown   that   it    is  of   any  value  above  the  mortgage.     He 
estimated  the  value  of  the  property  conveyed  to    Gellman  at   $32,945.00, 
subject   to   taxes  due  and  incumbrances  of  $30,833.00,    leaving  a  net 
value  of   $3,113.00;    that   the  value  of  the  property  conveyed  to    Anna 
Taxman  was   $30,950.00,    less   incumbrances  and  taxes   due  amounting  to 
$20,323.00,    leaving  its   net   value   $628.00.     He  testified  and  claims 
the  deeds  were  not  made   as  absolute  transfers,    but  were  in  the  nature 
of   second  mortgages  to   secure   indebtedness  due  the   grantees. 

Elmore  A.    Gripp,    an  attorney  and  the   secretary  of   Gellman' 3 
manufacturing  company,    testified  he   acted  as  agent   and  attorney  for 
Gellman   in  loaning  various   sums  of  money  to    Dookterma.n.      Gripp  and 
Dockterman   testified  that    Gripp,    as  attorney  for   Gellman,   had  asked 
for  payment   or   security   about    six  months  before  the  deeds  were  made; 
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that   Dockterraan  brought   in  a  list  ox    his  property,    except  the 
'.Vhiteside  County  farm;    and  that  they  had  several  conversations 
about   the  matter.      Geilnan   testified  he  did  not  know   Dookterman 
had  assumed  liability  on  the  Whiteside  County  farm  Mortgage. 
Dockterraan  testified  he  did  not   talk  to   (tollman  or   Gteipp  nbeut 
transferring  his  property  to   Geliaan   oetween  March  and  June  1,   1933, 
and  that  he  transferred  the  property  on  the  latter  date  because 
Gripp  called  him  to  his  office.     He  also  testified  he  did  not  know 
when   the  farm  was  sold,  but  was  notified  it  had  been  sold  on  June 
1,    1333  to   appellees  for  $8, 000. GO J   and  that  he  thought  he  was  up 
there  and  talked  with   the  Master  after  it  was  sold,    but   did   not 
remember  whether  he  was  there  before  the  sale.      Gripp  was  not  represent- 
ing Anna  Taxman,   and  the  record  does  not   show  she  was  asking  for  pay- 
ment or   security,   or  knew  anything  about  the  deed  to  her  before  or 
'hen  it   was  made,      nevertheless,    Dockterraan  conveyed  all  his  property 
to  her  that  he  did  not  convey  to   Gellman,    except   the  Minnesota  farm. 

On  the  first  hearing  Gripp  testified  he  could  not   recall  whether 
he  knew  the  Whiteside  County  farm  was  being  sold  on  the  day  the 
Oellman  deed  was  executed.     Although  the  testimony   shows  he  had  the 
list   of    Dockterraan' s  property  for  some  months  prior  to  June  1,    1933, 
he  testified  on  the  second  hearing: 

"In   a  general    sort   of  way  I  had  talked  with  Mr.    Dockterraan 
as  to  the  extent  of  his  holdings  at  the  time  tnis  deed  to 
I.    C.    Gellman  was  made.      I   did  not   know  all  the  property 
which  he  had.  on  that   day  but  I   knew  he  had  sixteen  pieces  he 
transferred  to  Mr.    Gellman  on  June  1,    1933.     In  a  general  way, 
I  knew  he  had  other  property  which  he  conveyed  to  Hiss  Taxman, 
and  I  knew  about   this  farm   in  Whiteside  County.    ***   I  Knevj  it 
was  in  foreclosure.      I  knew  it  was  going  tc  be  sold  but   I  did 
not  know   it   was  going  to   be  sold  on  June  1,    1333. ■ 

His  testimony  does  not   accord  with  his  testimony  on  the   first 

hearing.     He  also  testified  that   Dockterraan  told  him  the  properties 

listed  were  incumbered  by   delinquent   taxes  and  mortgages;   that  his 


-4- 


- 

I 

- 
- 

■■  ■ 

... 

I    tud  bl  . 

■ 


(  Gripp' s}    experience  gave  him  a  knowledge  of  real  estate  values, 
particularly  of  the   type  conveyed  by  the   deeds,    and  that  he  had 
investigated  the  properties,   many  of  them  by  personal  inspection, 
and  his  opinion  was  that   there  was  very  little  equity  in  any  of 
them.     Yet,    as   Gellman's  attorney,   purportedly   seeking  security 
for  a  debt,   he  prepared  the  deeds  conveying  a  part  of  the  property  to 
Anna  Taxman,   whom  he  did  not  represent,   and  who   is  not   shown  to  have 
known  anything  about   the  transaction,   when  there  was  very   little  equity 
in   all  the  property,    and  it    is   claimed  that    Gellman's  debt  was  #7,350.00. 

Dockterman  testified  he  owed  Anna  Taxman  $1,400.00.     He  did  not 
state  hcv.-  or  when  the  indebtedness  was  incurred,   and   his  testimony  is 
uncorroborated.     He  did  not  testify  how  much  lie  owed  Gellman.    Gellman 
testified  the  amount  was  $7,350,00,   without   interest.     His  testimony 
indicates  it  was  for  loans,  but  neither  of  them  testified  to  the  date 
or  amount  of  any   such  loan.      The  only  effort  of  appellants  to   show 
any   such  loan  was  the  following:      C-ripp  testified  that   for  Gellman  he 
loaned  Dockterman  ^700,00  en  February   11,   1933;    and   that  on  April  24, 
1b33,   he  deposited  in  Dockterman'  s  account   in  a  Rock  Island  bank  the 
sum  of   $1,150.00,   which  was  furnished  oy  Gellman  for  that  purpose. 
Gripp 's  check  for  §700.00  to   Dockterman  of  the  date  mentioned,   with 
the  latter 's  endorsement  and  a  judgment   note  of  the   same  date  and 
amount,    due  in  twenty  days,   payable  to   Gripp,   with  an  undated  endorse- 
ment to   Gellman,    were  introduced  in  evidence,   together  with  a  deposit 
slip  reading: 

"Deposited  by  E.   A.    Gripp  for  I.    0.    Gellman  to  pay 
cks.   Ho.    7088   and  No.    7089,    for   Clerk  of   Dist.    Court 
of   Wapello  County,    $600.    and  $350. ;    paid  April   34, 
1S33,      State  Bank  of  Reck  Island,    Illinois." 

If   Gellman  furnished   the  0700.00,    there  is   no   documentary   evidence 

to   show  it,    and  there  is  no   explanation  of  why  the  judgment  note  was 
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made  payable  to   Gripp;   nor  is  it   3hown  when  the  note  was  endorsed 
to   Gellman.      The  $1,150.00  deposit   slip  show?  the  money  was  not 
deposited  in   Dockt erman ' a  account,   as  testified  by   Grion,   but   for 
(tollman,   and  there  is  no   showing  that  the  checks   It  paid  vvere 
checks  of  Dockterman.     According  to  the  testimony  of  both  Gellman 
and  Gripp  the  latter  was  acting  as  Gellman's  attorney  in  Snaking 
loans  to   Dockterman  and  in  obtaining  security  therefor,   but   Gripp 
testified  he  did  not  know  how  much  money  Sookterman  owed  Bellman  on 
June  1,   1953,    yet   Dockterman  testified  he  had  turned  the  whole  matter 
over  to   Gripp,    "including  the  documents  to    show  fchat  aoney  was  loaned." 
None  of   the   alleged  documents  were  produced. 

Dockterman  testified  he  sold  six  or   seven  of  the  properties 
deeded,   and  told  Gellman  and  Anna  Taxman  to     sell  maybe,    seven  pieces"; 
that  mortgages  on  eight  of  the  properties  were  foreclosed,   four  were 
sold  on  contract,   two   deeded  to  prevent   deficiency   decrees,   one  taken 
over  by  a  bank,   two  were   still  held  in  Anna  Taxman's  name,   and     that 
he  was  collecting  the  rents  for  Gellman  and  paying  the  taxes  on  those 
still  in  Qellman1  s  name;    arid  that  he  had  a  book   showing  his  collections 
and  disbursements.     He  did  not  produce  the  book  or  say  what  he  did 
with  the  proceeds  of  the  property  sold  by  bim  or  with  the  net  rents 
collected. 

In  October,    1934,    Dockterman  attempted  to   negotiate  a  sale  of 
said  Lot   28  through  John  J.    Gruske,   a  real  estate  agent,    at  a  price 
of  $1,600.00.      A  oontract  was  drawn  and  Bigned  by   Dockterman   and  his 
wife.      Gruske  testified  that    Dockterman  then   said  the  property  was 
in  Mile's  name  and  whatever  he  did  would  ue  all  right  with  Kilo;   that 
at  another  conversation  he  (Gruske)    suggested  that  Kilo   sign  the 
oontract,    and  Dockterman  told  him  to  go   ahead  and  that   when  the 
witness  was  ready  the  property  would  be  transferred;  that  he  said  the 
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property  was  his,    and  that   it  was  a  business  reason  that   it  was 
in  Kilo's  name.      Franklin  7.   Wingard,  the  attorney  who  represented 
the  proposed  purchaser,    testified  that   in  Kilo's  presence   Dook  +  erraan 
said  that  while  the  property  was  in  his   son's  name,    it  was  reolly 
his  property  and  he  was  the  one  Who  handled  real   estate  matters  and 
he  would  determine  whether  the  terras  were  satisfactory;   that  at  an- 
other conversation  Soekterman  repeated  his  ownership  and  said  :?ilo 
would  do   What  he  told  hira;   that  he  had  had  a  good  many  real   estate 
dealings  in  his  time  and  knew  the  law,    and  that   the  property  Was 
being  carried  in  Hilo's  name  for  certain  purposes  and  purposes  which 
he  would  not   state,   but   sailed  and  passed  it     off  with  a  laugh. 
Dockterman  ana  his  son  equivocated  about  the  above  testimony  but  did 
not   deny  it   in  substance.     The  proposed  sale  pas  not   consummated. 

In  our  opinion  the  evidence  does  not   show  that  Albert  Dockterman 
owed  Gellman  or  Anna  Taxman  any  money  when  the  deeds  to  them  were 
executed,   but  that   on  the  contrary   it   shows  the  deeds  were  made  for 
the  purpose  of  avoiding  payment  of  appellee's  judgment.      In  addition 
to  the  actual  fraud  embraced  in  such  a  transaction,  the  law  is  well 
settled,   that  even  if  there  was  a  valuable  consideration  for  the 
transfer,   where  the  grantor  reserves  a  secret  interest,    such  as  the 
right   to   sell  the  property  and  appropriate  th3  proceeds  to  his  own 
use,   the    transaction  is  deemed  fraudulent  per  se.      (Zwick  v.    Catavenis, 
351  111.    840;   Eeiaier  v.    Crane,    136   id.    S3;    Qreenebaura  v.    Wheeler,    90 
ia.   S96.)      The  evidence  tends  to   show  a  reservation  of   such  a  secret 
interest  by   Dockterman,    so  that   in  any  event,    even  if  he  did  owe 
Gellman,   the  conveyance  cannot   stand  as  against  his  other  creditors. 

Gellman  testified  that  after  Lot   28  was  deeded  to  him,   he  paid 
|650.00  to  cancel  a  first  mortgage   indebtedness  thereon  of  about 
|1,000.00   due,    and  about    0300.00   in  taxes;   that   he   sold  the  property 
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to   Milo   iJDckterman  for  #1, 500.00,   upon  which  he  had  received   -'to 
date"  §100.00  principal  and  #45.00  interest;    and  that   Kilo  gave 
him  an  unsecured  promissory  note  at  the  same  time.     He  produced 
a  note  which  he  testified  was    "made  out1'  and  signed  by  Milo.     Ke 
signified  his  willingness  that  the  note  remain  with  the  Master 
until  counsel  for  appellee   said  they  would  like  to  have  an  inves- 
tigation made  as  to  the  age  of  the  ink,   whereupon  appellant's 
counsel  objected  unless  appellee's  counsel  introduced  the  note  in 
evidence.      The  testimony  as  to   the  note  and  the  consideration  for 
it  was  then  stricken  a3  not  the  best   eviaence. 

Gellman  claims  that   in  any  event  he  is  entitled  to   subrogation 
in  the  amount  he  paid  to   discharge  the  mortgage  and  taxes  on  Lot   38. 
if  the  consideration  for  the  deed  %o  Milo  was  $1*500.00,    and  if  the 
$850.00  was  Gellman' s  money,    it   is  not  probable  that  he  disregarded 
the  latter   amount   in  making  the   sale.      This  would  mean  that   the 
property  itself  represented  only  $850.00,   to  redeem  which  he  invested 
$850.00,   which  is  illogical.      The  deed,    like  the  other  two,    recites  a 
consideration  of  $1.00  and  other  good  and  valuable  considerations. 
Gellman* s  answer  to  the  complaint  alleges  that   since  the  conveyance  to 
him  he  had  received  $850.00  from  a  sale  of  one  ox  the  properties,  made 
with  Dockterman's  knowledge  and  consent,   «?hich  was  credited  on  the 
indebtedness.      The  allegation  was  not  traversed,   and  he  did  not  testi- 
fy concerning  it,    or  that  he  had  received  anything  from  the  sale  of 
the   six  or  seven  properties  that   Dockterman  testified  he  had  sold, 
while  Gellman  was  not  required  to  testify  to   facts  alleged  and  not 
traversed,   it  is  significant  that  the  amount  named  in  the  allegation 
is  the   same  amount  he  testified  h3  paid  to   satisfy  the  mortgage  and 
taxes,      'i'hia   is  of   inroortance  when   considered  with  the  fact   that 
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Dock  term  an  did  not  atteir.pt   to  account   for  the  proceeds  cf  the 
properties  sold  by  Mk,   and  Sellman  did  not   allege  in  Me  ?nswer 
that  he  received  anything  except  the  $850.00,    and  did  net  testify 
that   he  received  anything  at    all.      These  facts  indicate  that   the 
$860.00  paid  to   satisfy  the  mortgage  and  taxes,   was  the  same 
$850.00  received  fro a  the   sale  of  one   of  the  properties,    and  was 
in  fact   the  a^ney  cf   Dockteyman,    and  we   so  find.      It   is   so  obvious 
that   the  deed  from  Gellman  to  Mile  was  without  consideration,    but  was 
a  p^rt  of  the  whole  fraudulent   scheme,    and  that  the  reconveyance  of 
the  property  to   Cellraan  was  for  the  sole  purpose  of  snabling  him  to 
claim  subrogation,    as  to  need  nc   further  comment.      (Sellman  is  not 
entitled  to   subrogation. 

While,   after  Mile  re-conveyed  to   Gellman,   it  was  unnecessary  to 
set  aside  the  deed  from   Gellman  to   him,   ~tio  harm  resulted  to   anybody 
from  that  part   of  the  decree  and  we  are  not   disposed  to  reverse  it 
on  that  account. 

To  mention  and  analyse  the  many  cases  cited  by  appellants  applicable 
to   situations  not  present  here  would  only  unduly  extend  the  length  of 
this  opinion.      While  relationship  of  the  parties  is  not  of  itself  a 
controlling  faot^    it    is  one  which  may   excite   suspicion  and  is  one  to 
o:>  taken  into  account   in  connection  '.vith  all  the  other  circumstances 
in  the  case  bearing  upon  the  question  of  fraud.      (Johnston  City   State 
Bank  v.    Sowell,   377   111.    App.   10.)     Where  tha  facts  and  circumstances 
show,   as  they  do  here,   that  a  transaction  is  fraudulent   as  against 
craditors,    statements  under  oath  that    it  was  in  good  faith  and  with- 
out  a  fraudulent  intent   are  of  little  avail.      (Bell  v.    Devore,   96  111. 
217   (223);   Clds  v.    Adams*  877  111.    App.    157   (185).      \  deed  fraudulent 
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in  fact  is  absolutely  void  as  against  creditors,  an^  will  not 
be  permitted  to  stand  for  the  purpose  of  reimbursement  or 
indemnity. 

fne  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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NATIONAL  BUILDERS  BANK  OF  CHICAGO, 
a  Corporation,  Administrator  of  the 
Estate  of  Julia  Goldberg,  Deceased, 
and  VALERIE  WIWNIOK,  in  her 
\/  Individual  rights, 

Appellants, 


KASPAR  AMERICAN  STATE  BANK,  a 
Corporation, 

Appellee.        ) 


APPEAL  PROM 

CIRCUIT  COURT, 
COOK  COUNTY,, 


O  X  O  x»rx@  j  /£?& 

LIVERED  THE  OPINION  OF  THE 


MR.  PRESIDING  JUSTICE  MeSURKLY  DELIVERED  THE  OPINION  OF  THE  COURT, 

In  a  fire  which  occurred  in  the  early  morning  of  April 
23,  1936,  in  an  apartment  building,  owned  and  operated  "by  defend- 
ant, located  on  Sheridan  road  in  Chicago,  Julia  Goldberg,  occu- 
pying one  of  the  apartments,  lost  her  life,  and  Valerie  Winnick, 
her  granddaughter  living  with  her,  suffered  injuries;  the  admin- 
istrator and  Valerie  Winnick  brought  suit  for  damages  sustained, 
and  upon  trial  the  verdict  was  not  guilty,  and  they  appeal  from 
the  Judgment  for  the  defendant,   The  two  women  are  hereafter 
called  plaintiffs. 

It  was  stipulated  that  the  fire  was  started  by  a  man  who 
had  no  connection  with  either  the  plaintiffs  or  the  defendant, 

The  building  is  located  at  the  southeast  corner  of  the 
intersection  of  Sheridan  road  and  Greenleaf  avenue,  and  fronts 
easterly  on  Sheridan  road.  Plaintiffs  occupied  an  apartment  on 
the  second  floor.  There  is  a  door  on  the  Greenleaf  avenue  side 
which  leads  into  an  areaway,  and  steps  from  this  lead  to  the 
rear  of  the  apartment.   There  is  also  a  front  door  to  the  apart- 
ment, 

The  complaint  set  forth  the  names  of  the  heirs  and  next 
of  kin  of  the  deceased,  Julia  Gold-berg,  and  the  letters  of  admin- 
istration of  her  estate  issued  to  the  National  Builders  Ban1  °f 
Chicago;  damages  of  ^10,000  was  asked  by  the  administrate?'  a,*d 
175,000  for  Valerie  Winnick. 
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The  case  went  to  trial  on  plaintiffs'  amended  complaint 
of  four  oounts.   The  first  count  charged  that  defendant  was 
negligent  in  violating  certain  ordinances  with  respect  to  fire 
escapes*   Count  two  alleged  that  defendant  failed  to  equip  the 
building  with  portable  fire  apparatus  as  required  by  a  city  ordi- 
nance. Count  three  charged  negligence  in  the  failure  to  install 
a  sprinkler  system  in  the  basement,  but  this  third  count,  on 
motion  of  plaintiffs,  was  dismissed.   Count  four  charged  defend- 
ant with  negligence  in  that  it  permitted  large  amounts  of  com- 
bustible material  to  be  and  remain  in  the  entrance  way  leading 
to  the  rear  of  the  apartment  occupied  by  plaintiffs,  and  also 
that  defendant  had  agreed  to  repair  a  lock  on  the  front  door  of 
the  apartment,  but  failed  to  do  so. 

During  the  trial  additional  counts  were  filed  by  plain- 
tiffs touching  the  alleged  failure  of  the  defendant  to  repair 
the  lock.  Other  additional  counts  were  filed  but  stricken  by 
the  court. 

Plaintiffs  assert  that  the  building  was  constructed  with- 
out fire  escapes,  required  by  city  ordinances,  but  failed  to 
present  any  evidence  which  brings  the  building  within  the  pro- 
visions of  these  ordinances.   The  proof  shows  that  the  building 
was  a  three  story  apartment  building  with  an  English  basement. 
Sub-par.  (b)  of  §1642  (Art.  2,  eh.  27  of  the  Chicago  Code,  1931) 
provides,  with  reference  to  fire  escape  requirements,  that  fire 
escapes  shall,  with  certain  exceptions,  be  constructed  on  "Every 
building  four  or  more  stories  in  height,.." 

Defendant  introduced  a  number  of  witnesses  connected  with 
the  building  department  of  the  City  of  Chicago,  who  testified 
that  under  the  practice  of  the  department  the  building  in  question 
did  not  oome  within  the  description  of  a  building  requiring  fire 
escapes.  Witness  Reddersen  testified  that  he  was  a  structural 
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engineer,  employed  as  a  plan  examiner  of  the  building  department 
since  1914,  and  that  the  department  had  never  required  a  fire 
esoape  on  a  building  of  this  kind,   The  fire  prevention  engineer 
of  the  city  also  testified  that  this  was  the  construction  placed 
upon  this  ordinance  by  the  city  departments*  Such  testimony 
was  proper,  as  has  been  deolded  in  People  v,  Roaehill  Cemetery 
Op. ,  371  111.  510,  513-514;  Nye  v,  Foreman,  215  111*  285;  Village 
of  Broadview  v.  Toman,  309  111.  App.  485,  500,  No  evidence  was 
adduced  by  plaintiffs  that  there  was  any  building  in  Chicago  of 
the  type  of  the  building  in  question  equipped  with  fire  escapes* 
The  court  properly  instructed  the  jury  to  find  defendant  not 
guilty  as  to  the  charges  that  defendant  was  negligent  with  respect 
to  fire  escape  requirements. 

Plaintiffs  do  not  argue  in  this  court  that  it  was  error 
to  instruct  the  Jury  to  find  the  defendant  not  guilty  with  refer- 
ence to  count  two,  which  charged  defendant  with  negligence  in 
failing  to  equip  the  building  with  portable  fire  apparatus* 
Moreover,  there  was  no  evidence  as  to  whether  the  building  was 
or  was  not  so  equipped. 

The  fourth  count  charged  defendant  with  negligence  in 
permitting  large  amounts  of  combustible  matter  to  be  and  remain 
in  the  entrance  way  leading  to  the  rear  of  the  apartment  occupied 
by  plaintiffs.  There  was  a  barrel  in  the  corner  of  the  rear 
areaway  which  was  used  by  the  tenants  in  which  to  put  rubbish; 
the  tenants  were  not  altogether  careful  in  throwing  paper  and 
other  rubbish  into  the  barrel,  and  on  the  night  before  the  fire 
some  of  this  rubbish  fell  on  the  floor,   There  was  testimony 
that  the  Janitor  cleaned  this  areaway  every  day  and  that  what- 
ever rubbish  was  there  was  there  only  temporarily.  No  permanent 
accumulation  of  rubbish  was  permitted,   There  was  also  evidence 
that  some  window  screens,  not  used,  were  stacked  beneath  the 
wooden  stairs  -  one  behind  the  other,  and  that  there  was  a 
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mattreee  or  carpet  placed  over  them. 

Plaintiffs'  argument  seems  to  be  that  the  presence  of 
these  screens  made  it  easier  for  the  person  starting  the  fire 
to  set  the  wooden  stairway  on  fire,  and  that  this  rubbish  caused 
the  flames  to  spread  to  the  wooden  stairs  and  porches.   There 
is  no  evidence  to  show  where  the  starting  point  of  the  fire  was. 
As  counsel  for  the  defendant  say:  As  far  as  the  evidence  is 
concerned  the  fire  might  have  started  on  the  first  or  even  the 
second  landing;  that  there  is  no  evidence  as  to  what  portion, 
if  any,  of  the  screens  or  the  barrel  was  burned,  and  no  evidence 
that  any  of  these  articles  had  anything  to  do  with  the  starting 
of  the  fire.  Nor  is  there  any  evidence  that  defendant  should 
have  anticipated  that  a  third  person  might  enter  the  areaway 
and  make  use  of  these  articles  to  set  the  stairway  on  fire. 

In  Sycamore  Preserve  Works  v,  C,  &  N.  w,  Ry,  Co, ,  366 
111,  11,  17,  a  fire  originating  on  the  defendant's  right  of  way 
destroyed  the  plaintiff's  warehouse  and  other  property;  a  statute 
was  pleaded  which  required  that  the  right  of  way  of  the  railroad 
should  be  kept  clear  of  dead  grass  and  other  combustible  material; 
it  was  not  alleged  that  the  fire  was  started  by  the  defendant 
railroad.   It  was  held  that  to  hold  defendant  liable  for  the 
resulting  damages  it  must  be  shown  that  the  starting  of  the  fire 
was  a  result  of  the  railroad's  violation  of  the  statute,  which 
result  was  probable  or  foreseeable.   This  was  followed  in  Eilts 
v.  Illinois  Cent,  R.  Co..  303  111.  App,  25,  where  it  was  held 
that  if  the  fire  was  started  by  the  act  of  another  and  not  in 
connection  with  the  operation  of  the  railroad,  it  was  not  liable. 
See  also  Selth  v.  Commonwealth  Eleo.  Co..  241  111.  252,  where 
it  was  held  that  the  injury  to  plaintiff  was  caused  by  the  in- 
dependent act  of  an  agency  other  than  the  defendant.  Numerous 
other  cases  support  the  conclusion  that  in  this  case  the  act  of 
a  third  party  in  starting  the  fire  was  an  independent  act,  which, 
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If  it  had  not  occurred,  the  storing  of  the  articles  in  the  area- 
way  would  have  caused  no  injury  to  anyone. 

Even  if  the  presence  of  these  screens  and  articles  aided 
the  progress  of  the  fire,  their  presence  merely  furnished  a 
oondltlon  by  which  the  fire  was  made  possible  through  the  inde- 
pendent act  of  a  third  person,  Under  such  circumstances  the 
existence  of  the  condition  is  not  the  proximate  cause  of  the 
injury.   Illinois  Gent,  R.  Co.  v.  Oswald.  338  111.  270,  and  other 
cases,  The  court  applied  well  established  rules  of  law  in  dir- 
ecting a  verdict  for  the  defendant  as  to  the  charge  of  permitting 
large  amounts  of  combustible  material  to  remain  in  the  areaway. 

Much  of  the  evidence  relates  to  the  charge  that  the  de- 
fendant undertook  and  agreed  to  repair  a  lock  to  the  front  door 
of  the  apartment  but  failed  to  do  so.   There  were  two  locks  - 
one  beneath  the  other  -  on  the  front  door.   It  is  argued  that  the 
upper  lock  would  not  unlock  so  the  door  could  be  opened, 

Valerie  winnlck  testified  that  she  was  awakened  by  the 
smoke;  that  she  saw  flames  in  the  other  room  where  her  grandmother, 
Mrs,  Goldberg,  was  sleeping  on  a  day  bed  near  the  windows;  that 
she  got  her  grandmother  out  of  bed  and  made  a  rush  for  the  front 
door  and  tried  to  open  it;  she  turned  the  knob  of  the  lower  lock 
and  also  the  knob  of  the  upper  lock  but  the  door  would  not  open; 
she  looked  out  of  the  window  but  was  afraid  to  Jump,  and  ran 
back  again  at  the  front  door  and  tried  to  open  it;  she  knocked 
on  the  door  and  cried  for  help,  A  fireman  entered  the  apartment 
through  the  window;  he  found  both  the  women  lying  on  the  floor; 
he  went  to  the  front  room  door,  attempted  to  open  it  but  failed, 
and  called  to  the  firemen  in  the  hall  to  kick  the  door  open, 
which  was  done;  this  fireman  carried  both  the  women  down  the 
front  way;  they  were  unconscious;  the  elderly  lady  did  not  revive, 
and  died,  while  Valerie  V/innick  was  taken  to  a  hospital. 
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There  Is  a  direct  conflict  In  the  testimony  of  the 
witnesses  as  to  the  condition  of  this  upper  lock.   The  fireman 
testified  that  he  could  not  open  the  front  door,  Harry  winnick, 
father  of  Valerie  Winnick,  testified  that  in  October  1934  he 
made  the  arrangement  for  renting  the  apartment;  that  he  got  the 
keys  from  the  Janitor  and  the  janitor  put  the  key  in  the  front 
door  upper  lock  but  it  would  not  unlock,  and  that  the  Janitor 
planned  to  fix  it  that  afternoon  or  put  on  another  lock*   Winnick 
testified  in  great  detail  as  to  the  condition  of  the  lock,  which 
was  to  the  effect  that  it  would  not  unlock*  Valerie  Winnick 
also  testified  that,  on  the  Sunday  before  the  fire  when  they 
went  to  enter  the  apartment  after  a  walk,  the  upper  lock  would 
not  open  the  door  and  they  got  the  Janitor  to  turn  the  lock, 
and  he  then  promised  that  he  would  fix  it  the  following  morning. 
Two  sons  of  Mrs.  Goldberg  gave  testimony  tending  to  support 
plaintiffs'  theory  that  the  lock  would  not  respond. 

As  opposed  to  this  was  the  testimony  of  Jules  DeReuse, 
the  janitor,  (called  Julius  by  the  witnesses,)  He  testified 
he  knew  about  the  two  locks  on  the  front  door,  that  he  never  at 
any  time  attempted  to  repair  the  upper  lock,  never  promised  any- 
body that  he  would  repair  it,  that  he  never  knew  Harry  Winnick 
before  the  fire  and  never  discussed  with  him  anything  about  the 
lock,  John  Gessner,  manager  of  the  building,  testified  that  he 
arrived  at  the  apartment  about  6  o'clock  on  the  morning  of  the 
fire;  that  the  upper  lock  was  in  perfect  condition.  Defendant 
at  the  trial  introduced  as  an  exhibit  a  lock  which  Gessner  tes- 
tified was  the  same  upper  lock  that  was  on  the  door  the  day  of 
the  fire  and  that  nothing  had  been  done  to  it  except  having  some 
keys  made,  and  that  it  was  In  good  condition,   Witness  Grusdat, 
a  carpenter,  testified  that  he  was  at  the  apartment  about  8 
o'clock  on  the  morning  of  the  fire;  that  he  took  the  upper  lock 
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over  to  the  hardware  store  and  had  keys  made  for  It;  that  the 
lock  exhibited  to  the  Jury  was  the  upper  lock;  that  he  mounted 
it  on  the  door  and  tried  it  with  the  key  and  there  was  nothing 
wrong  with  it;  that  it  was  in  the  same  condition  as  when  he  first 
took  it  off  the  door  and  he  had  made  no  repairs  on  it  whatever. 
Other  witnesses  gave  testimony  tending  to  show  that  the  lock  was 
in  working  condition  at  the  time  of  the  fire* 

Whether  the  lock  in  question  was  defective  and  out  of 
repair  at  the  time  of  the  fire  so  the  door  could  not  he  opened 
was  a  question  of  fact  for  the  Jury,   They  saw  the  witnesses  and 
heard  them  testify  and  knew  of  their  respective  interests  in  the 
case.  They  resolved  the  question  as  to  the  condition  of  the 
lock  in  favor  of  the  defendant,  and  we  cannot  say  that  this  con- 
clusion is  against  the  manifest  weight  of  the  evidence. 

Among  the  interrogatories  submitted  to  the  jury  was  the 
following:   MQ*  Do  you  find  that  the  janitor,  mentioned  in  the 
evidence,  before  the  apartment,  mentioned  in  the  evidence,  was 
rented  for  occupancy  by  Valerie  Winnick  and  Julia  Goldberg, 
promised  to  repair  the  upper  lock  described  in  the  evidence? H 
To  this  the  Jury  answered  in  the  negative.   Counsel  for  plaintiffs 
crltiolzes  this  and  other  interrogatories,  but  presents  nothing 
substantial  in  this  respect. 

Counsel  for  plaintiffs  complains  almost  bitterly  of  the 
many  times  the  trial  of  the  case  was  Interrupted  by  arguments 
to  the  court  on  the  propriety  of  questions,  and  admissibility 
of  evidence,  had  In  chambers  or  when  the  Jury  was  excused.  He 
asserts  that  this  action  of  the  court  made  it  impossible  for  the 
Jury  to  consider  the  evidence  in  any  connected  manner.   While 
we  are  not  in  sympathy  with  the  practice  of  frequent  consultations 
or  arguments  out  of  the  hearing  of  the  Jury  during  the  trial  of 
a  case,  yet,  in  the  present  instance,  while  such  interruptions 
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were  many,  we  cannot  say  that  they  worked,  to  the  prejudice  or 
advantage  of  either  of  the  parties.   At  least,  there  was  no 
reversible  error  with  respect  to  these. 

Many  objections  are  made  to  the  rulings  of  the  court  on 
the  admissibility  of  the  evidence*   We  find  nothing  in  this 
respeot  which  requires  comment*  Many  points  are  made,  but  con- 
sidered as  a  whole,  plaintiffs  had  a  fair  trial.  Neither  do  we 
find  any  reversible  error  in  the  instructions  given  to  the  Jury, 

Plaintiffs1  brief  makes  charges  against  both  opposing 
counsel  and  the  court,  but  the  verdict  is  supported  by  the  mani- 
fest weight  of  the  evidence  and,  as  we  find  no  reversible  error 
occurred  upon  the  trial,  the  Judgment  is  therefore  affirmed* 

AFFIRMED, 

Matchett  and  O'Connor,  JJ» ,  concur. 
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CHICAGO  TITLE  &  TRUST  COMPANY, 
a  corporation,  Trustee, 
Appellee, 


v. 


1146  MILWAUKEE  AVENUE  BLDG. 
CORP.,  et  al„ , 

Appelleeet 

DON  F.  FABIS, 

Intervenor,  Appellant* 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY, 


a 


MR.  PRESIDING  JUSTICE  MeSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 


Don  F»  Fabis  sought  leave  to  file  his  intervening  petition 
in  the  above  entitled  cause  -  a  foreclosure  proceeding;  he  sought 
to  have  certain  members  of  a  bondholders'  protective  committee, 
and  the  trustee,  plaintiff,  account  for  their  acts  and  moneys 
received,  and  for  other  relief.  The  surviving  members  of  the 
bondholders'  protective  committee  filed  an  answer,  and  plaintiff 
moved  to  strike  the  petition?  this  motion  was  allowed  and  the 
petitioner  appeals. 

Petitioner  alleged  that  he  was  the  owner  of  certain  bonds 
aggregating  $3,100,  secured  by  a  deed  of  trust  conveying  the 
premises  at  1146  Milwaukee  avenue;  that  these  bonds  were  deposited 
with  a  bondholders'  committee  under  a  deposit  agreement  dated 
November  30,  1931,  under  the  terms  of  which  the  members  of  the 
committee  undertook  to  act  as  trustees  of  the  depositing  bond- 
holders; that  foreclosure  proceedings  were  commenced  and  defend- 
ants  defaulted;  that  a  decree  of  foreclosure  and  sale  was  entered 
and  the  master  in  chancery  ordered  to  advertise  for  sale,  but 
the  master  received  no  bid  and  adjourned  the  sale;  that  neither 
the  bondholders'  committee  nor  the  trustee  have  ever  made  any 
accounting  of  their  acts  nor  any  report  of  funds  received,  and 
that  if  the  trustee  and  the  committee  have  permitted  the  owner 
to  collect  the  income  from  the  property  and  dissipate  it,  then 
they  should  be  compelled  to  account  for  the  funds  lost  by  reason 
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of  their  failure  to  impound  the  rents  pledged  ae  further  security 

for  the  payment  of  the  bonds  secured  by  the  trust  deed* 

The  decree  of  foreclosure,  which  was  entered  March  30, 
1937,  finds  that  the  bondholders'  committee,  pursuant  to  the 
provisions  of  the  trust  deed,  served  a  notice  upon  plaintiff, 
Chicago  Title  &  Trust  Co.,  trustee,  accelerating  the  maturity 
of  the  bonds  and  demanding  that  foreclosure  proceedings  be  com- 
menced.  The  decree  further  provides  that  the  court  reserves 
Jurisdiction  of  the  cause  for,  among  other  purposes,  the  purpose 
of  requiring  the  plaintiff  trustee,  from  time  to  time,  to  make 
report  of  all  moneys  received  by  it  as  trustee  of  the  sale,  or 
on  account  of  any  deficiency  or  of  rents  -  the  court  to  take  such 
action  upon  such  reports  as  the  court  shall  decide,  consistent 
with  the  terms  of  the  decree. 

The  intervenor  argues  the  proposition  that  intervention 
is  allowed  after  final  decree  in  certain  cases,  Doubtless  under 
certain  circumstances  such  intervention  by  a  bondholder  may  be 
allowed  even  after  a  decree,   Straus  v,  Chicago  Title  &  Trust  Co. , 
273  111,  App,  63,  However,  the  general  rule  is  that  the  petition 
of  a  bondholder  to  intervene  in  a  foreclosure  proceeding  will 
not  be  granted  unless  the  court  acted  in  plain  violation  of  its 
discretionary  powers,  American  Nat.  Bk.  etc,  v.  Illinois  Imp, 
&  Bldg.  Corp,.  281  111.  App.  17,  22,  And  in  HairRrove  v.  City  of 
Jacksonville.  366  111,  163,  184,  it  was  held  that  to  intervene 
is  not  an  absolute  right. 

The  burden  of  the  intervener's  petition  seems  to  be  the 
desire  to  have  a  sale  of  the  property,  but  the  record  shows  that 
the  court  directed  the  master  to  offer  the  property  for  sale  on 
or  before  September  27,  1941,  so  that  in  this  respect  the  wishes 
of  the  intervenor  have  been  met.  By  the  decree  the  court  retained 
Jurisdiction  to  pass  upon  the  trustee's  account. 
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The  petition  does  not  specify  any  acts  of  wrongdoing  on 
the  part  of  either  the  committee  or  the  trustee.  There  is  only 
the  general  charge  that  they  have  permitted  the  owner  to  collect 
and  dissipate  the  rents  and  income  from  the  property  and  that 
the  committee,  with  the  consent  of  the  trustee,  permitted  or 
caused  the  defendant  to  convey  the  property  to  Tarleton  L,  Redden, 
who  filed  his  answer  to  the  complaint  to  foreclose  and  consented 
to  the  decree  of  foreclosure*  The  petition,  by  innuendo,  suggests 
that  Redden  has  been  permitted  to  collect  and  dissipate  the  rents. 

A  bondholder's  petition  for  intervention  requires  defin- 
iteness  and  certainty  in  any  charges  of  neglect,  or  the  like, 
which  are  made,   Continental  &   Comm.  Tr,  &   Sav.  Bk.  v,  Allis- 
Chalmers  Go. ,  200  Fed,  600,  607.  And  as  was  said  in  the  American 
Nat,  Bk«  case  (881  111.  App,  at  p,  26)  "Conjectures  are  not  help- 
ful in  determining  the  truth  of  the  charge  that  the  acts  of  the 
several  parties  were  not  for  the  benefit  of  the  bondholders. H 
The  court  could  properly,  for  the  reasons  stated,  strike  the 
intervener's  petition* 

Finally, the  record  shows  that  the  petitioner  was  not  the 
owner  of  any  of  the  bonds  described  in  his  petition.  The  decree 
of  foreclosure  finds  that  the  bondholders'  protective  committee 
is  the  owner  of  the  bonds  which  the  intervenor  olaims  to  own. 
The  petition,  while  it  asserts  ownership  of  certain  bonds,  says 
that  they  have  been  deposited  with  the  bondholders'  committee 
under  a  deposit  agreement;  that  petitioner  has  no  copy  of  this 
agreement  and  therefore  is  unable  to  make  a  copy  "or  to  allege 
the  substance  thereof » H  In  the  certificate  of  deposit  held  by 
petitioner  it  is  stated  that  the  petitioner  assents  to  and  is 
bound  by  the  provisions  of  the  deposit  agreement,   The  certificate 
says  that  the  original  of  the  deposit  agreement  is  on  file  with 
the  committee,  and  there  is  no  claim  that  any  demand  has  been 
made  to  permit  petitioner  to  have  access  to  this.  A  similar 
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situation  \-m.a   involved  in  Aukopovicz  v,  Heymann,  300  111.  App. 
243,  where  a  group  of  bondholders  sought  to  remove  members  of 
a  bondholders'  committee  for  malfeasance;  motions  to  strike  the 
petition  were  sustained,  and  this  was  affirmed  by  the  Appellate 
court,  following  the  decision  in  the  case  of  Chicago  T.  &  T.  Co, 
v.  Chief  Wash  Co. ,  368  111.  146,  153,  where  it  was  said  that  the 
only  way  by  which  the  court  could  reach  a  conclusion  as  to  the 
duties  of  the  members  of  a  bondholders'  protective  committee, 
would  be  by  examining  the  deposit  agreement  and  the  trust  deed 
providing  for  the  duties  of  the  trustee  named  in  the  document. 
It  is  well  settled  that  the  rights  of  a  holder  of  a  certificate 
of  deposit  are  limited  and  defined  by  the  terms  of  the  agreement 
under  which  the  certificate  is  issued*  Himmel  v.  Straus,  288 
111.  App,  566;  Baboock  v,  Chloago  Hys.  Co.,  325  111.  16, 

Petitioner  argues  that  because  the  number  of  members 
of  the  bondholders'  committee  has  been  reduced  by  death  or 
resignations,  such  vacancies  should  be  filled.   Whether  this  was 
necessary  was  within  the  discretion  of  the  court,  and  the  inter- 
vener cannot  interfere  unless  it  is  shown  that  the  fact  of  the 
reduced  number  has  worked  a  hardship. 

For  the  reasons  indicated  the  order  of  the  trial  court 
is  affirmed. 

AFFIRMED, 

Matchett  and  O'Connor,  JJ. ,  concur. 
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JOHN  GYURKY, 

Appellee,        )  APPEAL  FROM 
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PULLMAN  RAILROAD  COMPANY, 
a  corporation, 

Appellant. 


BUP'VRIOR  COURT, 
COOK   COUNTY. 


O  X  D  X»ilo  _§__  & 

MR.  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  reoover  damages  sustained  when 
he  fell  from  a  freight  train  of  the  defendant  as  it  was  being 
moved  in  its  yards  at  119th  street  in  Chicago.  Upon  trial  he 
had  a  verdict  and  Judgment  for  jjl5,000.  Defendant  appeals. 

Plaintiff's  amended  complaint  alleged  that  defendant's 
line  of  railroad  extended  across  a  public  street,  known  as  east 
119th  street;  that  defendant  permitted  the  public  to  cross  its 
right-of-way  in  order  to  reach  Lake  Calumet;  that  the  freight 
train  stopped  so  as  to  block  east  119th  street;  that  plaintiff 
was  walking  in  a  westerly  direction  and  was  injured  while  cross- 
ing through  the  train  at  this  street. 

Defendant  denied  that  119th  street  was  a  public  street 
and  denied  that  the  railroad  company  permitted  the  general  public 
to  cross  at  any  places  other  than  the  public  highway  crossings, 
and  alleged  that  plaintiff's  injuries  were  caused  by  his  own 
negligence  while  a  trespasser  in  attempting  to  climb  upon  or 
through  the  train  without  the  knowledge  of  the  defendant. 

The  defendant  operates  a  freight  yard  at  the  place  of 
the  accident*  It  has  six  tracks  running  north  and  south,  approx- 
imately In  the  center  of  the  freight  yard.  A  short  distance  to 
the  east  is  the  western  shore  of  Lake  Calumet,   This  tract  of 
land  was  conveyed  to  the  defendant  company  by  deed  dated  June  1, 
1908,  which  recited  that  there  was  reserved  66  feet,  to  form 
part  of  119th  street,  but  that  no  public  street  or  highway  was 
opened  upon  this  66  feet,  and  defendant  in  its  answer  asserted 
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that  It  had  not  been  used  as  a  public  or  private  thoroughfare. 
Plaintiff  filed  an  amendment  to  his  amended  complaint  asserting 
that  east  119th  street  was  a  public  highway  and  that  for  the 
purpose  of  B convenience ■  this  strip  would  be  called  east  119th 
street.  Defendant's  president  testified  that  in  April  1938, 
when  this  accident  happened,  41  feet  of  this  66  foot  strip  was 
the  property  of  the  Illinois  Brick  Co.,  and  the  other  25  feet 
was  the  property  of  the  Pullman  Land  Association, 

Plaintiff  testified  that  he  lived  on  Wentworth  avenue, 
which  is  some  distance  west  of  Pullman;  that  on  the  morning  of 
the  accident,  April  4,  1938,  he  went  to  Lake  Calumet  to  see  the 
fishing;  that  he  watched  this  about  an  hour  and  a  half  and  started 
back,  going  westward,  intending  to  cross  the  defendant's  tracks 
at  119th  street;  that  he  saw  a  freight  train  standing  across  this 
street  and  extending  south  around  a  bend  so  that  he  could  not 
see  the  end  of  it,  and  north  almost  to  115th  street.  At  this 
time  he  could  see  neither  the  head  end  nor  the  tail  end  of  the 
train.  He  testified  that  after  waiting  15  minutes  for  the  train 
to  pull  out  he  decided  to  go  through  the  train  -  between  two 
of  the  cars,  and  had  just  climbed  on  a  coal  car  and  had  his  foot 
on  the  coupling  when  the  train  started  to  move  and  he  fell  be- 
tween the  rails.   The  accident  happened  about  2  p.  m* 

Defendant  argues  that  plaintiff  was  a  trespasser  who 
climbed  on  the  oar  to  take  coal.   Witness  Kelderhouse  testified 
that  he  had  spent  the  morning  with  plaintiff  in  one  of  the  shacks 
on  the  shores  of  Lake  Calumet;  that  they  were  drinking  together; 
that  early  in  the  afternoon  plaintiff  gave  him  money  to  go  after 
more  whiskey,  and  when  the  witness  started  away  plaintiff  started 
westward  toward  a  coal  car  on  the  tracks;  that  after  the  witness 
had  gone  about  half  a  block  he  looked  back  and  saw  plaintiff 
on  the  coal  car;  he  heard  the  cars  Jerk,  looked  back,  and  plain- 
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tiff  was  no  longer  on  the  car;  that  when  he  returned  he  learned 

that  plaintiff  had  been  Injured  and  taken  away. 

The  witness  Plumfreddo  was  the  first  man  to  find  plain- 
tiff after  the  accident*  Plaintiff  was  lying  on  the  west  side 
of  the  train,  about  two  or  three  hundred  feet  north  of  119th 
street.   The  witness  took  off  his  belt  and  tied  it  about  plain- 
tiff's injured  leg  to  prevent  further  bleeding?  he  then  tele- 
phoned from  a  nearby  place  to  the  police  station;  two  police 
officers  came  in  a  patrol  wagon  and  took  him  away.   This  witness 
testified  that  while  plaintiff  was  lying  on  the  ground  he  was 
mumbling  something  about  the  coal  car. 

The  two  police  officers  who  carried  the  injured  man  in 
an  ambulance  to  the  hospital  testified  that  plaintiff  told  them 
he  climbed  on  the  car  to  get  some  coal  and  was  injured  when  he 
fell.  The  car  which  ran  over  plaintiff  was  an  open  gondola  coal 
car,  and  one  witness  testified  that  after  the  accident  they  found 
a  pile  of  coal  lying  along  the  west  side  of  the  track. 

None  of  the  train  crew  knew  of  the  presence  of  plaintiff 
at  or  near  the  train  and  knew  nothing  of  the  accident  until  they 
were  subsequently  told,  A  railroad  company  owes  no  duty  to  one 
on  its  train  as  a  trespasser  except  to  refrain  from  wilfully  or 
wantonly  injuring  him,  Bremer  v.  L,  E.  &   W,  R.  Co.,  318  111*  11, 
There  was  no  evidence  of  any  wilful  or  wanton  misconduct  on  the 
part  of  defendant,  and  the  court  properly  withdrew  the  paragraph 
oharging  this,  from  the  Jury,   See  also  Feinberg  v.  Chicago,  B. 
&  ft.  R.  Co. .  300  111,  App,278,  and  cases  there  cited. 

Plaintiff  charges  that  defendant  was  negligent  in  starting 
its  train  without  warning  and  without  ascertaining  whether  there 
were  any  persons  crossing  the  railroad  at  the  time  and  place  in 
question,   we  hold  there  was  no  duty  on  the  defendant  to  give  a 
signal  before  starting  this  train  at  this  particular  locality. 
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The  place  was  a  railroad  yard  In  the  midst  of  a  prairie.  119th 
street,  to  a  point  approximately  50  feet  west  of  defendant's 
tracks,  had  been  impassable  for  years,,  Photographs  of  the  place 
In  the  record  show  that  this  was  not  a  travelled  street  hut  a 
rough,  unpaved  pathway.   It  was  in  evidence  that  the  only  persons 
using  it  was  an  occasional  fisherman,  and  no  evidence  that  they 
customarily  climbed  between  the  cars*   The  train  crew  could  hard- 
ly be  expected  to  search  the  train  to  ascertain  if  anyone  was 
attempting  to  cross  between  the  cars  at  this  point. 

In  the  Feinberg  case,  supra,  the  facts  are  much  like 
those  in  the  instant  case,   There,  as  here,  plaintiff  lost  his 
leg  when  attempting  to  pass  through  an  open  space  between  two 
freight  cars  in  the  railroad  yards  when  the  oars  moved  without 
warning.  The  opinion  in  that  case  examines  the  facts  in  great 
detail  and  cites  many  cases,  and  holds  that  plaintiff  was  a  tres- 
passer and  concludes  (page  296) :   "Viewing  the  evidence  in  the 
most  favorable  light  for  plaintiff,  it  seems  apparent  to  us  that 
the  unfortunate  accident  to  plaintiff  was  due  solely  to  his  own 
negligence, M 

Plaintiff's  own  testimony  supports  the  conclusion  that 
the  accident  happened  because  of  his  negligence.  He  testified 
that  when  he  left  Lake  Calumet  he  walked  southwest  and  was  a 
block  or  two  north  of  119th  street  when  he  saw  the  train  blocking 
the  crossing.   From  this  point  he  had  a  safe  route  to  cross  west- 
ward of  the  tracks  by  going  north  to  Kensington  avenue,  which 
is  half  a  block  south  of  115th  street  and  which  is  a  recognized 
public  thoroughfare,  and  could  cross  safely  north  of  the  train. 
He  also  said  it  took  him  10  or  15  minutes  to  reach  119th  street, 
although  he  saw  it  blocked  by  the  train,  and  that  he  waited  there 
15  or  20  minutes  -  so  that  approximately  a  half  hour  elapsed 
from  the  time  he  saw  the  street  was  blocked  until  he  started  to 
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go  between  the  cars.  He  evidently  expected  that  an  engine  would 
be  attached,  for  he  testified  that  he  waited  at  119th  street  for 
15  or  20  minutes  until  the  train  could  pull  out. 

By  statute  persons  are  forbidden  to  climb  on.   railroad 
engines  or  cars,  either  stationary  or  in  motion,  unless  he  shall 
be  acting  in  compliance  with  law  or  by  permission  of  the  corpor- 
ation owning  or  managing  the  railroad.   Ch.  114,  par.  72,  111. 
Rev,  Stats.  1941, 

Plaintiff  relies  largely  upon  the  opinion  in  Lerette  v. 
Director  G-eneral  of  Railroads,  306  111,  348,   The  facts  in  that 
case  are  distinguishable  from  those  now  before  us.   There  the 
crossing  was  on  a  public  street  in  a  city,  not  an  impassable 
street  intersecting  a  railroad  yard.   Neither  was  it  shown  that 
Lerette  had  any  other  way  except  to  climb  between  the  cars  to 
cross  at  that  point.   In  that  case  the  accident  happened  after 
1  o'olock  in  the  morning,  and  it  was  in  evidence  that  cars  fre- 
quently stood  across  the  street  from  midnight  until  morning, 
whereas  in  the  present  case  the  accident  happened  in  the  railroad 
yards  in  the  early  afternoon,  when,  according  to  plaintiff's 
own  testimony,  he  expected  the  train  to  pull  out. 

We  are  of  the  opinion  that  plaintiff,  whether  he  climbed 
upon  the  coal  car  for  the  purpose  of  taking  coal  from  it  or  merely 
was  attempting  to  pass  between  the  cars,  was  a  trespasser,  and 
defendant  owed  him  no  duty  except  to  refrain  from  wilfully  and 
wantonly  injuring  him,  and  as  there  was  no  evidence  supporting 
tfeie  charge  the  Judgment  cannot  stand.   It  will  therefore  be 
reversed  without  remanding  the  cause. 

REVERSED, 

Matchett  and  O'Connor,  JJ. ,  concur. 
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BELLE  BARON, 

Appellee,       )  APPEAL  PROM 

MUNICIPAL  COURT 

OF  CHICAGO, 

O  JL  rii*  -*-  •  ^*  • 

MR,  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OP  THE  COURT. 


PRUDENCE  LIFE  INSURANCE  CO., 
a  corporation, 

Appellant, 


Plaintiff  brought  suit  to  recover  hospital  and  surgical 
expenses  on  a  policy  issued  by  the  defendant,  and  upon  trial 
by  the  court  had  Judgment  for  #145,20,  from  which  defendant 
appeals. 

Plaintiff  testified  as  to  her  illness  and  her  hospitali- 
zation and  appendix  operation.   The  amount  of  the  expenses  was 
stipulated. 

Defendant  admits  the  issuance  of  the  policy  to  plaintiff, 
but  relies  for  defense  upon  two  provisions.   First,  that  plain- 
tiff can  recover  Indemnity  after  a  policy  has  lapsed  and  is  rein- 
stated only  for  such  sickness  as  may  begin  more  than  ten  days 
after  the  date  of  reinstatement,   The  policy  was  issued  May  3, 
1940,  and  lapsed  for  non-payment  of  premium  on  December  10,  1940, 
but  was  reinstated  by  the  payment  of  premium  on  December  17,  1940e 
Defendant  argues  that  plaintiff's  illness  began  on  December  27, 
the  tenth  day  after  reinstatement.  Plaintiff  testified  that  on 
December  27  she  went  to  a  friend's  house  to  play  mahjongg  and 
did  not  feel  any  pains  at  all  that  night J  the  next  day  she  suf- 
fered abdominal  pains,  and  called  on  the  doctor  on  December  29 
and  was  then  taken  to  a  hospital,  and  was  operated  on  for  appen- 
dicitis January  2,  1941,   The  court  could  properly  conclude  that 
her  illness  began  on  December  28,  which  was  more  than  ten  days 
after  the  policy  had  been  reinstated. 

The  court  properly  excluded  a  document  offered  by  defend- 
ant, said  to  be  made  by  Dr.  Sapoznik,  which  purported  to  include 
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statement a  made  by  plaintiff  tending  to  contradict  her  testimony 
as  to  when  she  was  first  taken  ill.   The  document  offered  was 
not  identified  by  anyone  connected  with  it*  There  was  no  attempt 
made  to  show  that  it  had  been  made  in  the  regular  and  due  course 
of  business*  Moreover,  Dr.  Sapoznik  was  present  at  the  trial, 
yet  was  not  called  to  identify  the  document  or  to  support  any 
of  the  statements  it  contained* 

Defendant  also  presents  as  a  defense  a  provision  of  the 
policy  that  covers  sickness  which  involves  an  operation  when  the 
polloyHhas  been  maintained  in  continuous  force  without  default 
for  not  less  than  six  months  from  the  date  of  issue  of  the  policy." 
Defendant  says  that  since  the  policy  had  lapsed  for  the  non-pay- 
ment of  premiums,  although  reinstated  December  17,  1940,  it  was 
not   "in  continuous  force  without  default  for"  the  period  named. 

To  this  there  are  two  answers,  Vihen  the  policy  was  re- 
instated it  was  restored  to  its  former  position,  as  if  there  had 
been  no  default.  The  meaning  of  the  word  "reinstated"  as  given 
in  the  standard  dictionaries  is,  "to  reestablish,"  which  mani- 
festly means  to  restore  to  its  former  position. 

Moreover,  the  provision  of  the  policy  first  noted  above 
provides  that  where  default  is  made  in  any  installment  of  premium, 
the  reinstatement  of  the  policy  shall  cover  sickness  which  "may 
begin  more  than  ten  days  after  the  date"  of  such  reinstatement* 
There  is  no  limitation  on  the  type  of  sicknesB,  but  Includes 
sickness  which  may  or  may  not  involve  an  operation*   The  only 
limitation  of  liability  under  this  provision  is  that  the  sickness 
must  begin  more  than  ten  days  after  the  date  of  reinstatements 
The  illness  of  plaintiff  began  more  than  ten  days  after  the  policy 
was  reinstated, 

If  there  is  any  conflict  between  this  provision  and  the 
"six  months  without  default"  provision,  above  quoted,  the  well 
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known  rule  must  be  applied  that  the  terms  of  a  policy  must  be 
construed  most  strictly  against  the  party  which  issues  it. 
Cottingham  v.  Nat.  Ohuroh  Ins.  Co. ,  290  111.  26;  Hoffner  v. 
Relnberg.  296  111,  App,  5, 

The  judgment  of  the  court  was  proper  and  is  affirmed. 


AFFIRMED, 


Matohett  and  O'Connor,  <7J. ,  concur. 
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MARY  MARGARET  REGAN, 

Appellee, 

v. 

FRANCIS  KEATING,  THOMAS  KENNEDY 
and  JOHN  FRANZEN  doing  business 
as  TEBO  &  SLIM,  and  WILLIAM  0. 
KINBERG, 

Defendants, 


On  Appeal  of  FRANCIS  KEATING,  JOHN 
FRANZEN  and  WILLIAM  0.  KINBERG, 
Appellants, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY* 


315  I.A.  130' 


MR.  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  damages  for  personal 
injuries  received  when  she  was  struck  by  an  automobile  owned 
and  operated  by  Francis  Keating.   In  one  count  she  alleged  that 
Keating  was  intoxicated  at  the  time,  having  bought  intoxicating 
liquors  in  a  saloon  owned  and  run  by  defendants  Thomas  Kennedy 
and  John  Franzen,  in  a  building  owned  by  defendant  William  0. 
Kinberg,  Before  trial  the  death  of  defendant  Thomas  Kennedy 
was  suggested  and  the  cause  was  dismissed  as  to  him. 

The  Jury  returned  a  verdict  finding  defendants  guilty 
and,  to  a  special  interrogatory  as  to  whether  Keating  was  guilty 
of  wilful  and  wanton  conduct  in  the  management  and  operation  of 
his  car,  answered  in  the  affirmative.  Plaintiff's  damages  were 
assessed  at  sv6,500.  Judgment  was  entered  on  the  verdict,  and  from 
this  defendants  Keating,  Franzen  and  Kinberg  appeal. 

The  acoldent  happened  on  Saturday  night,  December  17,  1938, 
near  the  northeast  corner  of  the  intersection  of  Wentworth  avenue, 
which  runs  north  and  south,  and  the  eastward  drive  of  Garfield 
boulevard  (sometimes  known  as  55th  street)  in  Chicago, 

Wentworth  avenue  is  52  feet  wide  and  there  are  street 
car  tracks  in  the  oenter;  Garfield  boulevard  has  an  eastbound 
drive  and  a  westbound  drive,  each  40  feet  wide  and  divided  in 
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the  center  of  the  boulevard  with  a  parkway  90  feet  wide?  the 
south  drive  is  for  eastbound  traffic  only,  and  the  north  drive 
is  for  westbound  traffic;  there  are  traffic  lights  on  the  south- 
east, southwest  and  northwest  corners  of  the  intersection. 

Plaintiff  was  unmarried,  19  years  of  age,  residing  with 
her  parents  on  LaSalle  street,  which  is  one  block  east  of  toent- 
worth  avenue.  Defendant  Keating,  the  owner  and  operator  of  the 
automobile,  was  also  unmarried  and  24  years  of  age  at  the  time 
of  the  accident;  he  was  a  truck  driver  by  occupation  and  resided 
on  Wells  street,  whioh  is  one  block  west  of  Wentworth  avenue. 
The  Dram  Shop  defendants  were  John  Pranzen,  the  surviving  partner 
and  operator  of  the  tavern  at  5705  Wentworth  avenue,  and  William 
0,  Klnberg,  the  owner  of  the  tavern  premises. 

The  determination  of  this  appeal  involves,  almost  entirely, 
questions  of  fact. 

Plaintiff  testified  that  she  and  a  friend,  Patrick  Con- 
nolly, on  the  evening  in  question  had  attended  a  movie  theatre 
which  was  located  on  the  west  side  of  Wentworth  avenue,  north 
of  Garfield  boulevard;  that  they  left  the  theatre  at  about  11:15 
p.  nu ,  walking  south  on  the  west  side  of  wentworth  until  they 
reached  the  intersection  at  the  east  drive  of  Garfield  boulevard; 
that  at  this  time  the  traffic  signal  lights  were  green  for  east- 
bound  traffic}  that  she  looked  and  saw  no  traffic  coming  from 
any  direction;  that  she  and  Connolly  then  proceeded  to  walk  across 
Wentworth  avenue  from  west  to  east,  a  few  feet  north  of  the  north 
curb  of  the  east  drive  of  Garfield  boulevard;  that  she  was  walking 
on  Connolly's  right  and  that  she  heard  no  horn;  that  when  they 
reached  a  point  about  three-quarters  of  the  way  across  the  street 
and  near  the  east  rail  of  the  northbound  street  car  tracks  on 
Wentworth  she  saw  the  headlights  of  an  automobile  approaching 
from  the  west  coming  upon  them  around  the  corner  from  the  east 
drive  on  Garfield  and  making  a  left  turn  into  Wentworth;  that 
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both  she  and  Connolly  were  hit  and  knocked  down  by  the  automobile 

which  was  driven  by  defendant  Keating. 

Connolly  testified  to  the  same  effect,  that  they  were 
walking  east,  intending  to  go  to  plaintiff's  home  at  5650  LaSalle; 
that  the  automobile  knocked  him  about  3  or  4  feet  and  that  he 
did  not  know  how  far  plaintiff  was  knocked,  but  that  after  the 
collision  she  was  lying  on  the  street  about  3  or  4  feet  from  the 
east  curb  of  Wentworth  avenue.  Heating's  car  proceeded  about 
15  feet  after  it  hit  them*  and  came  to  a  stop  facing  in  a  north- 
westerly direction,  Connolly  was  angry  and  ran  towards  the  driver 
in  a  threatening  manner  and  then  saw  that  it  was  Keating,  whom 
he  had  known  for  13  or  14  years. 

Four  other  witnesses,  young  men,  all  of  whom  had  known 
Keating  for  12  to  16  years  and  who  were  over  at  the  southeast 
corner  of  Garfield  boulevard  and  walking  in  a  northerly  direction 
on  Wentworth,  saw  the  accident  and  testified  confirming  the  testi- 
mony of  plaintiff  and  Connolly;  that  Keating' s  car  did  not  stop 
before  making  the  turn  into  Wentworth  and  was  driving  30  to  35 
miles  an  hour;  that  the  right  front  headlight  and  fender  of  Keat- 
ing' s  car  struok  the  plaintiff;  that  the  glass  of  the  headlight 
was  smashed  and  the  fender  slightly  dented;  that  after  striking 
plaintiff  Keating* s  car  continued  on  and  scraped  or  "clipped" 
another  car  going  south  in  the  southbound  street  car  tracks  on 
Wentworth,   They  ran  across  the  east  drive  and  interfered  with 
the  argument  between  Connolly  and  Keating,  Plaintiff  was  then 
put  into  Keating' s  car  and  taken  to  St,  Bernard's  Hospital,  which 
was  only  a  short  distance  away. 

Defendant  Keating  wag  the  only  eye  witness  to  the  accident 
testifying  on  behalf  of  the  defendants.  He  says  he  was  driving 
his  automobile  in  an  easterly  direction  on  the  eastbound  drive 
of  Garfield  boulevard  at  about  11J40  p.  m,  and  that  as  he  was 
turning  his  car  left  in  a  northerly  direction  into  Wentworth  his 
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car  came  into  contact  with  the  plaintiff;  that  the  glass  in  his 
right  front  headlight  was  broken;  he  also  said  his  car  had  "clipped" 
another  car,  whioh  was  in  the  southbound  traffic  lane  on  Went- 
worth;  he  admitted  Connolly  got  up  and  started  towards  him  as 
if  Intending  to  fight  when  the  four  young  men  ran  across  the 
street  and  interfered, 

Keating' s  testimony  was  in  many  respects  in  direct  con- 
flict with  the  testimony  of  all  the  other  eye  witnesses*  He  said 
hie  car  did  not  strike  the  plaintiff,  although  his  headlight  came 
in  contaot  with  her;  that  a  few  seconds  before  this  he  saw  plain- 
tiff walking  off  the  east  side  of  Wentworth,  going  west;  that 
she  was  running  from  the  east  curb  and  running  west;  that  his  car 
was  going  about  7  miles  an  hour;  that  he  could  stop  in  about  2 
feet,  and  "I  think  I  did  that;8  that  his  car  had  already  stopped 
when  plaintiff  stumbled  and  ran  into  hie  oar  and  broke  the  front 
headlight;  he  testified  that  plaintiff's  "left  elbow  hooked  a- 
gainst  the  bumper.  That  is  the  only  part  of  her  body  that  struck 
my  car, ■ 

There  were  many  inconsistencies  in  Keating' s  testimony, 
and  counsel  for  plaintiff  make  the  point  as  to  how  her  back  was 
injured  if  it  was  only  her  left  elbow  that  struck  Keating' s  car. 
Moreover,  if  as  plaintiff  and  Connolly  testified,  they  were  coming 
from  the  movie  theatre  which  was  on  the  west  side  of  "Wentworth 
avenue,  intending  to  go  to  plaintiff's  home  on  LaSalle  street, 
which  is  one  block  east  of  Wentworth,  it  would  hardly  be  believed 
that  they  crossed  Wentworth,  "running  from  the  east  curb  and 
running  west,"  as  Keating  testified.   It  would  be  more  natural 
that  they  would  cross  from  west  to  east. 

There  was  testimony  of  statements  made  in  the  hospital 
as  to  how  the  accident  happened,  A  police  officer  testified  that 
plaintiff  had  said  that  "she  was  crossing  from  the  north  to  the 
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the  center  of  the  boulevard  with  a  parkway  90  feet  wide;  the 
south  drive  Is  for  eastbound  traffic  only,  and  the  north  drive 
is  for  westbound  traffic;  there  are  traffic  lights  on  the  south- 
east, southwest  and  northwest  corners  of  the  intersection. 

Plaintiff  was  unmarried,  19  years  of  age,  residing  with 
her  parents  on  LaSalle  street,  which  Is  one  block  east  of  Went- 
worth  avenue.   Defendant  Keating,  the  owner  and  operator  of  the 
automobile,  was  also  unmarried  and  24  years  of  age  at  the  time 
of  the  accident;  he  was  a  truck  driver  by  occupation  and  resided 
on  Wells  street,  which  is  one  block  west  of  Wentworth  avenue. 
The  Dram  Shop  defendants  were  John  Franzen,  the  surviving  partner 
and  operator  of  the  tavern  at  5703  Wentworth  avenue,  and  William 
0.  Klnberg,  the  owner  of  the  tavern  premises. 

The  determination  of  this  appeal  involves,  almost  entirely, 
questions  of  fact. 

Plaintiff  testified  that  she  and  a  friend,  Patrick  Con- 
nolly, on  the  evening  in  question  had  attended  a  movie  theatre 
which  was  located  on  the  west  side  of  Wentworth  avenue,  north 
of  Garfield  boulevard;  that  they  left  the  theatre  at  about  11:15 
p,  m»,  walking  south  on  the  west  side  of  wentworth  until  they 
reached  the  intersection  at  the  east  drive  of  Garfield  boulevard; 
that  at  this  time  the  traffio  signal  lights  were  green  for  east- 
bound  traffic;  that  she  looked  and  saw  no  traffic  coming  from 
any  direction;  that  she  and  Connolly  then  proceeded  to  walk  across 
Wentworth  avenue  from  west  to  east,  a  few  feet  north  of  the  north 
curb  of  the  east  drive  of  Garfield  boulevard;  that  she  was  walking 
on  Connolly's  right  and  that  she  heard  no  horn;  that  when  they 
reached  a  point  about  three-quarters  of  the  way  across  the  street 
and  near  the  east  rail  of  the  northbound  street  car  tracks  on 
Wentworth  she  saw  the  headlights  of  an  automobile  approaching 
from  the  west  coming  upon  them  around  the  corner  from  the  east 
drive  on  Garfield  and  making  a  left  turn  into  Wentworth;  that 
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both  she  and  Connolly  were  hit  and  knocked  down  by  the  automobile 

which  was  driven  by  defendant  Keating. 

Connolly  testified  to  the  same  effect,  that  they  were 
walking  east,  intending  to  go  to  plaintiff's  home  at  5650  LaSalle; 
that  the  automobile  knocked  him  about  3  or  4  feet  and  that  he 
did  not  know  how  far  plaintiff  was  knocked,  but  that  after  the 
collision  she  was  lying  on  the  street  about  3  or  4  feet  from  the 
east  curb  of  Wentworth  avenue,  Keating' s  car  proceeded  about 
15  feet  after  it  hit  them,  and  came  to  a  stop  facing  in  a  north- 
westerly direction.  Connolly  was  angry  and  ran  towards  the  driver 
in  a  threatening  manner  and  then  saw  that  it  was  Keating,  whom 
he  had  known  for  13  or  14  years. 

Four  other  witnesses,  young  men,  all  of  whom  had  known 
Keating  for  12  to  16  years  and  who  were  over  at  the  southeast 
corner  of  Garfield  boulevard  and  walking  in  a  northerly  direction 
on  Wentworth,  saw  the  accident  and  testified  confirming  the  testi- 
mony of  plaintiff  and  Connolly;  that  Keating' s  car  did  not  stop 
before  making  the  turn  into  Wentworth  and  was  driving  30  to  35 
miles  an  hour;  that  the  right  front  headlight  and  fender  of  Keat- 
ing' s  car  struok  the  plaintiff;  that  the  glass  of  the  headlight 
was  smashed  and  the  fender  slightly  dented;  that  after  striking 
plaintiff  Keating' s  car  continued  on  and  scraped  or  "clipped" 
another  car  going  south  in  the  southbound  street  car  tracks  on 
Wentworth.   They  ran  across  the  east  drive  and  interfered  with 
the  argument  between  Connolly  and  Keating,  Plaintiff  was  then 
put  into  Keating' s  car  and  taken  to  St.  Bernard's  Hospital,  which 
was  only  a  short  distance  away. 

Defendant  Keating  was  the  only  eye  witness  to  the  accident 
testifying  on  behalf  of  the  defendants.  He  says  he  was  driving 
his  automobile  in  an  easterly  direction  on  the  eastbound  drive 
of  Garfield  boulevard  at  about  11:40  p.  m.  and  that  as  he  was 
turning  his  oar  left  in  a  northerly  direction  into  Wentworth  his 
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oar  came  into  contact  with  the  plaintiff;  that  the  glass  in  his 
right  front  headlight  was  broken;  he  also  said  his  car  had  "clipped" 
another  car,  whioh  was  in  the  southbound  traffic  lane  on  Went- 
worth;  he  admitted  Connolly  got  up  and  started  towards  him  as 
if  Intending  to  fight  when  the  four  young  men  ran  across  the 
street  and  interfered* 

Keating* s  testimony  was  in  many  respects  in  direct  con- 
flict with  the  testimony  of  all  the  other  eye  witnesses*  He  said 
hie  car  did  not  strike  the  plaintiff,  although  his  headlight  came 
in  contact  with  her;  that  a  few  seconds  before  this  he  saw  plain- 
tiff walking  off  the  east  side  of  Wentworth,  going  west;  that 
she  was  running  from  the  east  ourb  and  running  west;  that  his  car 
was  going  about  7  miles  an  hour;  that  he  could  stop  in  about  2 
feet,  and  "I  think  I  did  that;"  that  his  car  had  already  stopped 
when  plaintiff  stumbled  and  ran  into  hie  car  and  broke  the  front 
headlight;  he  testified  that  plaintiff's  "left  elbow  hooked  a- 
gainst  the  bumper.  That  is  the  only  part  of  her  body  that  struck 
my  car, " 

There  were  many  inconsistencies  in  Keating' s  testimony, 
and  counsel  for  plaintiff  make  the  point  as  to  how  her  back  was 
injured  if  it  was  only  her  left  elbow  that  struck  Keating' s  car. 
Moreover,  if  as  plaintiff  and  Connolly  testified,  they  were  coming 
from  the  movie  theatre  which  was  on  the  west  side  of  "wentworth 
avenue,  Intending  to  go  to  plaintiff's  home  on  LaSalle  street, 
which  is  one  block  east  of  Wentworth,  it  would  hardly  be  believed 
that  they  crossed  Wentworth,  "running  from  the  east  curb  and 
running  west,"  as  Keating  testified.   It  would  be  more  natural 
that  they  would  cross  from  west  to  east. 

There  was  testimony  of  statements  made  in  the  hospital 
as  to  how  the  accident  happened,  A  police  officer  testified  that 
plaintiff  had  said  that  "she  was  crossing  from  the  north  to  the 
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south  curb  and  slipped  and  hurt  her  spine. "  There  was  no  evidence 
or  testimony  tending  to  confirm  the  report  of  this  officer,  and 
it  is  evident  that  the  statement  that  she  slipped  while  crossing 
from  the  north  to  the  south  side  of  the  drive  was  inaccurate. 

Defendants  argue  that  plaintiff  was  guilty  of  contribu- 
tory negligenoe  in  looking  for  traffie  and  not  seeing  any.   The 
Jury  found  Keating  guilty  of  wilful  and  wanton  misconduct  in  the 
operation  of  his  automobile,  hence  any  contributory  negligence 
would  not  prevent  a  recovery*  Moreover,  if  defendant  Keating 
was  driving  at  30  or  35  miles  per  hour,  as  testified  to  by  more 
than  one  witness,  his  car  would  be  far  to  the  westward  of  Vvent- 
worth,  and  in  crossing,  plaintiff's  back  would  be  in  this  direction. 
She  could  hardly  be  called  guilty  of  contributory  negligence  in 
not  anticipating  that  a  car  would  swing  around  the  corner  at  a 
high  rate  of  speed  without  any  warning.  The  Jury  could  properly 
conclude  that  the  manifest  weight  of  the  evidence  showed  that 
plaintiff  was  injured  by  the  reckless  and  negligent  manner  in 
which  defendant  Keating  was  driving  his  automobile. 

Plaintiff  also  alleged  in  her  complaint  that  Keating  had 
been  drinking  intoxicating  liquors  in  the  tavern  owned  and  operated 
by  Kennedy  and  Franzen,  There  was  ample  evidence  that  Keating 
Ml  in  the  tavern  for  over  an  hour  immediately  prior  to  the  acci- 
dent and  was  drinking  liquor  sold  and  served  to  him  by  defendant 
Franzen,  and  that  at  the  time  of  the  accident  he  was  intoxicated. 

Three  witnesses  -  Flood,  Rabig  and  Novossel,  testified 
they  had  known  Keating  for  many  years;  they  were  in  the  tavern 
which  is  on  the  east  side  of  Wentworth  avenue,  two  blocks  south 
of  Garfield  boulevard;  they  arrived  there  about  10  or  10:15  p.  m. 
and  were  playing  cards  at  a  table;  they  saw  Keating  in  the  tavern 
while  they  were  there  and  saw  him  pay  for  shots  of  whiskey  and 
beer  which  were  served  to  him  by  defendant  Franzen*   These  wit- 
nesses testified  that  in  their  opinion  Keating  was  intoxicated  - 
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hls  eyes  bloodshot,  his  hair  dishevelled,  and  he  staggered  and 
wabbled  as  he  walked*   Another  witness,  Francis  Birmingham,  had 
known  Keating  for  approximately  15  years;  he  was  in  a  back  room 
of  the  tavern  dancing  and  came  out  into  the  barroom  at  10:30  and 
saw  the  witnesses  above  named  playing  cards;  he  saw  Keating  lean- 
ing against  the  bar  and  saw  him  drink  whiskey  and  beer;  that  he 
returned  to  the  back  room  and  later  came  out  and  Keating' e  glasses 
had  been  refilled  and  Keating  drank  from  both  of  them;  he  stag- 
gered against  another  man  standing  next  to  him  at  the  bar,  and 
Birmingham  gave  it  as  his  opinion  that  Keating  was  intoxicated. 

The  three  witnesses  first  above  named  were  walking  from 
the  tavern  towards  Garfield  boulevard  and  saw  Keating  swing  his 
car  Into  Wentworth,  striking  plaintiff  and  Connally,   They  des- 
cribed Keating' s  appearance  when  he  got  out  of  hie  car  after  the 
accident.  He  spoke  incoherently  and  was  staggering  around  the 
street;  he  drove  them  to  the  hospital  and  weaved  in  and  out  of 
traffio  and  was  cautioned  not  to  go  so  fast.  On  the  way  to  the 
hospital  Keating  told  these  witnesses  not  to  say  that  he  hit  the 
plaintiff  and  that  he  would  pay  the  bills*  He  talked  to  Dr. 
Ryan,  who  was  in  the  emergency  service  at  St*  Bernard's  hospital, 
administering  first  aid  to  plaintiff.   The  doctor  heard  Keating 
swearing  and  smelled  alcohol  on  his  breath,   Keating  told  the 
doctor  that  he  was  the  cousin  of  plaintiff, 

After  leaving  plaintiff  at  the  hospital  Keating  and  Con- 
nolly went  to  a  cafe  nearby  where  defendant  had  two  cups  of  black 
coffee  and  bought  some  chewing  gum,  and  while  there  saw  a  Miss 
Larson,  who  knew  both  plaintiff  and  Keating;  he  told  her  he  had 
Just  hit  plaintiff  and  asked  her  to  go  with  him  to  the  home  of 
plaintiff's  mother  and  tell  her  about  the  accident.   The  three 
persons  then  got  into  Keating' s  car  and  went  to  plaintiff's  home, 
and  there  Miss  Larson  told  Mrs,  Regan,  in  Keating' s  presence, 
that  plaintiff  had  been  hit  by  Keating,  Mrs,  Regan  was  then 
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taken  by  Keating  to  the  hospital  and  on  the  way  there  Keating 
promised  he  would  take  care  of  the  bills*   Subsequently  Keating 
repeatedly  told  plaintiff's  mother  not  to  worry  -  MI  will  take 
oare  of  everything* ■  He  also  promised  Dr.  Ryan  to  pay  the  doctor 
and  hospital  bills  "if  they  were  reasonable, " 

Defendant  Franz.en  testified  that  he  had  known  Keating 
for  15  years;  that  he  was  on  duty  in  the  tavern  on  the  night  in 
question;  that  It  was  Saturday  night,  their  busy  time;  he  did 
not  remember  seeing  any  of  the  young  men,  although  they  could 
have  been  there,  and  also  he  did  not  recall  Keating  being  in  the 
tavern, 

Keating  testified  that  about  11  p,  m,  on  this  evening 
he  parked  his  car  outside  of  the  tavern  and  went  to  the  door  and 
"yelled"  to  Franzen,  inquiring  whether  he  had  seen  a  certain 
friend  there;  that  Franzen  was  looking  right  at  him  at  the  time, 
Franzen,  however,  testified  that  he  did  not  recall  this  incident, 
A  Mr,  and  Mrs,  Kaufman,  who  keep  a  drug  store  at  225  W,  Garfield 
boulevard,  testified  that  Keating  was  in  their  drug  store  that 
night;  that  he  was  sober  and  they  did  not  smell  any  liquor  on 
him.  They  also  testified  that  they  were  following  Keating* s 
oar  Just  before  the  accident  and  that  Keating  did  not  stop  at 
Wentworth,  and  they  did  not  know  there  was  an  accident.   Their 
testimony  was  in  conflict  with  that  of  Keating,  who  said  he  stopped 
at  Wentworth  avenue  and  after  the  accident  went  south  on  the 
same  street.  There  were  other  items  of  evidence  which  tended  to 
support  plaintiff's  claim  that  Keating  was  intoxicated  at  the 
time  of  the  accident  by  liquor  given  to  him  and  purchased  by  him 
at  the  tavern  owned  and  operated  by  Kennedy  and  Franzen, 

This  Is  one  of  the  cases  where  the  credibility  of  the 
various  witnesses  was  peculiarly  for  the  jury  to  determine,  to- 
gether with  the  weight  of  the  evidence.   Upon  the  Issues  of  the 
liability  of  Keating  and  of  the  defendants  under  the  Dram  Shop 


-gnXJaaX  ©«x9ritf  %*w  an?  no  £«*  ladies ori  ©dtf  otf  sniJasa  yd  n©£a? 

To  aiao  ©if*?  bluov  ©if  bsi»lmoiq 

sjiatf   IJ7  -  iXitnXalq  bloi  %l3c>9ia9q9t 

tot  .        fesaifiioiq  osIb     :  .      irij^is^^  to  eiao 

•i-iw  x®^  ^I"   allXtf  XatfXqaori  X>na 
jj{  X>arf  ed  in  J  nasnml  JnaXmeteG 

nl  i&gln   sdi  no  m  t  nX  ^jjB  no  saw  ©rf  tf&cW    jaia©^  81  iol 

2  aisw  JX  J^xtt    jnoi*B9up 
Mjjoo  ijsuld-  )    tn&m  janix^  artt  to  ^n«  aniess  iscfHOBai  tea 

.a  bib  ed  onlss  bri*    ^9todi  nootf  ©rail 

^.mevaJ 
gnXnave  .       .        I  d-uooTjt-  (  ka©2 

t   Xnow  AfU  iatfuo  tao   alii  fieitaq  ©rf 

nladrtao  a  neae  nX    ^©xna'il  oJ   *J09ll9A£n 

,9DtX3-  **rff    {sierf*  XVnsXil 

i.X    8XrW  3Xf    **£»    X>SX1XJB9?     t1&V9W0d     , 

'     fji    010*3    ^eii)    *    S992*    O^*    »flAKll}fi3     .B«xM    bOM    »«xM  A 

.tX  bjesw  ^alia^l  S&di  fieXtXtfaatf    »£>i*v©I"jjocf 

no  toupll  \na  XleiSB  Jon  X)XX>  x^di  £>os  iqtfoe  saw  ©rf  *j8ffj   vdrls-tn 

Oil©?  ©tew  \;©rf*  tfarf*  b9l*Ltt*9i  obI*  \©riT      .arirf 

$b  qota  tw  01  i&di  btus  tsuAfmm  erf*  siolacf  *ai/t  tao 

•xXfii         .  )«  ns  saw  919jc£J  vron^I  ;tor>  *n9W 

i  Maa   oriw    t^nXJB©a  to  3xd3  diln  tfoXItnoo  rtX  saw  ynomXJa©* 

ISO    rffri/Oe     #J  90fl9VB    tfJlOWlfflOW     J» 

oJ  ve  to  a/aecTX  isricfo  aiew  ©isriT     .  juuw 

JnX   saw  anXJasJi  *ar»  mXalo  e  'ttitalalq  taoqqjja 

Eli:  via  'touplL  Ycf   u  to  ©eX* 

Jaigqo  Jona  6©nwo  mev&rf    ©rid-   tfa 
©rf*  to  ^tfXIXdX;  fpr  B98A0  ari*  to  ©no  ex   bJ 

t  lot  x-  I  8»*  aaaaanJXw  swoXiav 

/)«bbX   8ad-   noqU      ,  tr©  ©ri^   to   JriaXew  ©ri*  x»Xw  «i©rW©s 

fforiE  aaicr  nrf*  iwnii  BtflAbnatsB  ©ritf   to   £>n*  aniJaoJI  to  v;JX.r 


-8- 

act,  we  cannot  say  that  the  conclusion  of  the  Jury  is  contrary 

to  the  manifest  weight  of  the  evidence. 

Defendant's  counsel  argue  earnestly  that  plaintiff  was 
not  seriously  injured,  and  that  the  verdict  is  excessive.   Dr. 
Ryan,  who  first  examined  plaintiff,  found  bruises  onher  body  and 
swelling  and  pain  over  the  lower  part  of  her  spine.  X-rays  were 
taken  the  next  morning  which  showed  a  complete  fracture  of  the 
left  transverse  process  of  the  third  lumbar  vertebrae,  with  some 
displacement;  also  an  impingment  of  nerves.  Her  back  was  bandaged 
and  she  was  given  daily  diathermy  treatments;  she  remained  in 
the  hospital  from  December  1?.,  1938  until  January  10,  1939;  various 
casts  were  applied  in  an  attempt  to  immobilize  the  injured  parts. 
She  testified  that  during  all  of  this  time  she  suffered  severe 
pain  in  her  back.  Treatments  were  given  to  stimulate  the  uniting 
of  the  bones  at  the  place  of  the  injury  and  these  treatments 
were  continued  after  she  was  brought  to  her  home,  March  10,  1939 
she  had  an  appendectomy  operation  and  the  removal  of  an  ovarian 
cyst,  but  there  is  no  claim  that  this  operation  had  any  connection 
with  the  accident. 

She  was  discharged  from  the  hospital  March  21  and  con- 
tinued to  go  to  Dr,  Ryan's  office  to  receive  treatments  for  the 
injury  to  her  back  2  or  3  times  a  week  until  June  19,  1939,  when 
the  doctor  ceased  to  attend  her,   She  testified  she  still  suffered 
from  pain  at  the  time  of  the  trial  -  April  7,  1941,   Counsel  for 
defendants  make  a  savage  attack  on  Dr,  Ryan,  involving  not  only 
his  ability,  but  his  character.   This  was  wholly  uncalled  for. 
The  Jury,  seeing  and  hearing  the  plaintiff  and  Dr,  Ryan  testify, 
can  better  judge  of  their  credibility  than  can  a  court  of  review, 
and  the  amount  of  damages  awarded  will  not  be  disturbed  unless 

it  is  clearly  excessive,  indicating  passion  or  prejudice  on  the 
part  of  the  Jury,   Metzr  v.  Yellow  Cab  Go. ,  248  111.  App.  609, 

The  brief  in  behalf  of  the  defendants  complains  of  many 
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things,  especially  of  alleged  error  In  the  exclusion  and  admission 
of  testimony. 

In  the  original  complaint  filed  by  plaintiff  the  ad  dam- 
num was  plaoed  at  $8,000  in  each  of  the  three  counts;  during  the 
trial  she  filed  an  amended  complaint  in  which  she  asked  damages 
of  $15,000;  defendant  attempted  to  offer  in  evidence  the  original 
complaint,  arguing  that  by  claiming  damages  for  $5,000,  plaintiff 
admitted  her  injuries  were  slight  and  that  this  was  Inconsistent 
with  the  later  testimony  of  plaintiff  as  to  her  pain  and  suffer- 
ing.   The  original  complaint  was  not  admissible.  It  was  filed 
within  a  short  time  after  the  date  of  the  accident  when  she  was 
still  under  the  care  of  the  doctor*   She  could  not  then  foretell 
the  permanency  of  her  injuries.  Neither  did  she  then  know  the 
amount  of  her  medical  bills.  Whether  a  prior  pleading  is  admis- 
sible depends  on  the  facts*  (Bennett  v.  Auditorium  Building 
Corporation,  299  111.  App.  139.)   It  is  a  common  practice  in 
cases  of  this  kind  for  the  ad  damnum  to  be  increased  to  correspond 
with  the  proof.   This  does  not  change  the  theory  of  liability 
and  it  is  no  concern  of  the  Jury, 

Defendants  offered  the  hospital  records  pertaining  solely 
to  plaintiff's  operation  for  appendicitis.  Plaintiff  admitted 
this  had  no  connection  with  the  accident.   The  records  of  this 
were  not  material  to  any  of  the  issues  in  the  case*   They  were 
properly  excluded. 

Dr.  Ryan's  testimony  concerning  Keating' s  promise  to  pay 
plaintiff's  medical  bills  was  proper,  and  the  denunciation  by 
counsel  for  defendants  of  this  testimony  as  "a  brazen,  reprehen- 
sible attempt  to  manufacture  evidence"  was  not  justified.  More- 
over, other  witnesses  testified  to  similar  statements  made  by 
Keating  without  objection* 

Defendants*  brief  at  some  length  quotes  from  the  examina- 
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tion of  the  witness  Mildred  Larson,  whom  Keating  had  asked  to 
go  with  him  to  plaintiff's  home  to  tell  her  mother  about  the 
accident.   The  point  of  the  objection  seems  to  be  that  on  her 
direot  examination  she  was  not  asked  concerning  any  conversation 
between  her  and  Keating,  but  simply  what  he  and  she  did  during 
the  time  they  were  together.  On  direct  examination  she  described 
in  great  detail  the  movements  of  Keating,  Connolly  and  herself 
after  the  accident,  when  they  called  on  plaintiff's  mother. 
She  was  asked  if  she  talked  with  Mrs,  Regan  at  this  time,  to 
which  she  answered  in  the  affirmative,  and  the  clear  Implication 
is  that  this  conversation  was  in  the  presence  of  Keating,   It 
was  therefore  proper  to  permit  her  on  cross-examination  to  tes- 
tify to  the  substanoe  of  this  conversation.  People  v,  Nakutln, 
364  111,  563,  571,  Counsel  for  defendants  in  his  opening  state- 
ment to  the  jury  charged  that  plaintiff's  case  was  fabricated  - 
"a  fixed  case;"  that  plaintiff  was  not  hit  by  Keating' s  car. 
Under  such  clroumstances  the  court  properly  allowed  any  testimony 
tending  to  throw  light  on  these  charges.   In  Davids  v.  The  People. 
192  111,  176,  such  cross-examination  was  held  to  be  proper,  and 
In  Chicago  City  Ry.  Co,  v,  Creeoh,  207  111,  400,  it  was  held  the 
scope  of  oross-examlnation  was  largely  within  the  discretion  of 
the  trial  oourt  and  that  it  was  "erroneous  for  the  trial  court 
to  restrict  the  cross-examination  to  the  extent  of  preventing 
the  party  from  going  only  Into  the  matters  connected  with  the 
examination  in  chief,,,"  In  the  instant  case  the  trial  court, 
having  in  mind  the  charges  of  fraud  and  perjury  made  against 
plaintiff  and  the  witnesses  on  her  behalf,  had  a  right  to  adopt 
a  liberal  attitude  in  order  to  search  for  the  truth,  and  any 
declarations  of  Keating  characterizing  his  acts  was  admissible 
on  cross-examination.   Other  objections  are  made  to  the  admission 
and  exclusion  of  evidence  which  require  no  comment.  We  find 
nothing  in  this  respect  which  would  justify  reversal. 
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At  the  request  of  plaintiff  the  court  gave  an  Instruction 
to  the  Jury  which  seta  out  the  words  of  the  Dram  Shop  statute, 
under  which  the  suit  was  brought  against  Franzen  and  Kinberg. 
We  have  held  that  such  an  instruction  is  proper.  Vie do w  v.  Car- 
penter, 310  111.  App.  342;  Relseh  v.  The  People,  229  111,  574. 
While  the  instruction  contains  the  provision  for  exemplary  damages, 
this  would  not  mislead  the  Jury,  for  at  plaintiff's  request  the 
Jury  were  properly  instructed  on  damages,  limiting  these  to  the 
actual  damages  sustained.   No  other  damages  were  mentioned  in  the 
complaint,  evidence,  argument  or  instructions.  Cases  cited  in 
defendants'  brief  on  this  point  are  not  applicable. 

Three  forms  of  verdict  were  tendered  to  the  jury.   In 
the  first  of  these  the  jury  might  find  all  three  defendants  not 
guilty;  in  the  second  form  they  might  find  Keating  guilty  and 
Franzen  and  Kinberg  not  guilty,  and  by  the  third  form  the  jury 
might  find  all  three  defendants  guilty.   The  Jury  returned  the 
third  form  of  verdict,  There  is  no  point  in  the  criticism  that 
from  the  special  malice  finding  against  Keating,  Franzen  and 
Kinberg  might  also  be  held  guilty  of  malicious  conduct,  for  they 
were  not  charged  with  malice. 

The  conduot  of  defendants'  attorney  during  the  trial  was 
so  irritating  and  frequently  offensive  that  the  trial  court  found 
him  guilty  of  contempt.  The  briefs  filed  here  for  defendants 
do  not  commend  themselves  to  this  court.  They  contain  much  abuse 
of  plaintiff,  the  witnesses  on  her  behalf,  her  counsel  and  the 
Judge,  and  exhibit  temper  which  has  no  place  in  the  presentation 
of  points  on  appeal. 

The  case  was  fairly  tried  and  no  errors  of  sufficient 
importance  to  require  reversal  occurred.  The  evidence  was 
manifestly  with  the  plaintiff,  and  the  Jury  returned  the  only 
verdict  they  could  reasonably  give.  For  the  reasons  indicated 
the  Judgment  will  be  affirmed, 
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While  the  case  was  pending  In  this  court  and  a  short 
reoord  filed,  appealing  defendants  Franzen  and  Kinberg  suggested 
the  death  of  defendant  Francis  Kesting  as  having  occurred  October 
28,  1941,  Under  these  circumstances  the  Judgment  will  be  affirmed 
and  entered  nunc  pro  tunc  as  of  October  25,  1941,  Citizens  Sec. 
&  Inv.  Co.  v.  Dennis.  236  111.  App„  307, 

AFFIRMED. 

Matchett  and  O'Connor,  J J, ,  concur. 
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APPEAL  FROM 

MUNICIPAL  COURT 


/ 
OF  CHICAGO,    l__   /   /' 


42006 

MORTICIANS'  ACCEPTANCE  CO.,  INC., 
a  corporation, 

Appellee, 

v. 

INTERMENT  INSURANCE  ASSOCIATION, 
a  corporation, 

Appellant.        )    31  5  I. A.  . 

MR.  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  as  assignee  of  a  policy  alleged 
to  have  been  issued  by  defendant,  and  upon  trial  by  the  court 
had  Judgment  for  $300,  from  which  defendant  appeals. 

The  policy  ie  dated  May  26,  1937  and  covers  the  life  of 
Sam  DeMaria,  Jr.,  an  infant;  upon  hie  death  the  proceeds  were 
to  be  paid  to  his  father,  Sam  DeMaria,  Sr»   The  insured  was  killed 
in  an  accident  on  September  3,  1937,   The  funeral  expenses  were 
paid  in  full. 

Plaintiff's  evidence  tends  to  show  that  L.  B.  MeBride, 
an  employe  of  plaintiff,  on  September  3rd  in  response  to  a  call, 
went  to  the  office  of  Salerno  &  Sons,  undertakers,  and,  accom- 
panied by  Mr,  Salerno,  went  to  the  home  of  Sara  DeMaria;  MeBride 
examined  the  policy  in  question  and  obtained  information  as  to 
the  payment  of  premiums,  and  other  data  relating  to  the  policy; 
he  noted  that  the  insurance  premiums  had  been  paid  to  November 
26,  1937, 

On  the  same  day,  September  3,  Samuel  DeMaria  assigned  to 
Salerno  &  Sons  all  his  right  and  interest  in  the  proceeds  of  the 
policy,  and  on  the  next  day  Salerno  &  Sons,  for  ?279  paid  them, 
assigned  to  plaintiff  all  their  right  and  interest. 

Defendant  argues  that  it  has  not  been  shown  that  any 
application  was  made  to  defendant  for  the  policy.  The  evidence 
does  not  support  this  contention.   The  application  for  the  policy 
was  produced  at  the  trial  by  defendant,  pursuant  to  a  notice  by 
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plalntiff  to  produce  it.   It  is  on  a  printed  form  of  defendant, 
with  what  appears  to  be  the  signature  of  Sam  DeMarla  as  appli- 
cant; also,  the  name  of  defendant's  agent,  acknowledging  receipt 
of  50  cents  on  account  of  premium.   It  also  contains  the  names 
and  addresses  of  three  friends,  and  a  notation  that  the  certifi- 
cate was  issued  to  the  insured  May  26,  1937,  on  the  "basis  of  the 
questions  and  answers  written  in  the  application.   This  was 
signed  by  HIda  B,  Wade,  Certificate  Clerk." 

Beginning  with  a  letter  dated  September  4,  1937  defendant 
was  notified  by  plaintiff  of  the  assignment  of  the  policy  to  it. 
Some  four  or  five  letters  followed  from  plaintiff  to  defendant 
to  the  same  effect,  December  3  defendant's  president  replied 
to  plaintiff's  attorney,  advising  that  defendant  had  not  yet 
received  proof  of  death  on  the  policy,  and  enclosed  a  form  for 
this  purpose  to  be  executed  and  returned  to  defendant,   December 
27  plaintiff  sent  to  defendant  a  photostatic  copy  of  the  coroner's 
certificate  of  death,  together  with  claimant's  statement.   No 
reply  to  this  last  letter  seems  to  have  been  made  by  defendant 
and  no  claim  was  made  that  the  policy  had  not  been  issued  by 
defendant.   It  was  not  until  suit  was  brought  that  defendant  on 
November  3,  1938  denied  by  its  answer  the  policy  of  insurance 
sued  on  was  ever  issued, 

Defendant  suggests  that  the  evidence  fails  to  show  that 
the  premiums  were  paid  up  to  the  time  of  the  insured's  death, 

McBride  testified  that  he  examined  the  premium  receipts,  which 
showed  that  the  premiums  were  paid  up  to  November  26,  1937,  and 
there  was  no  evidence  to  the  contrary.   In  Globe  Hut,  Life  Ins. 
Assn.  v»  Meyer,  118  111,  App.  155,  it  was  held  that  delivery  of 
the  policy  to  the  insured  is  prima  facie  evidence  that  the  premiums 
have  been  paid,  and  even  were  this  not  so,  delivery  of  the  policy 
was  a  waiver  of  payments  in  advance. 


_  -. 

■1&£)  lo  tmc  a  no  aX  il      fil  aouooiq  oi  tlfjalalq 

tnxht  dttw 

oosT  gnl^btlwo;  '  m  ari2    toaX«   *,*aoo 

8Sffl«u  a  noo  oaXs  JI      .awXinstq  lo  tfnuoooii  no  a*nso  03  lo 

-tYlt'i$r>   wS$   tadt   acls&ion  b  bn&    ltAfi*2^1   saixtt   lo  *93»9i.5Jb«  in* 

<  ,        ?sM  feeiwenJC   artt  oi  bengal  bav  afrao 

sate  ai  .  j  nX  M£ffi<M  I  ba*  Btioliasup 

H  ,#i  ,i  ai»Ih   xd  J&snsia 

*aA&n9*  i*  aacfrastqae  bttieb  <x&ii$£  a  ritfi  '3«a 

„*X  oi  '.>Xc(  xcf  fcexlXJon  saw 

JnafinslsX)  otf   HXtffiXJsXq  isoi!  fcawoXXol  BiaJJaX  evil  io  tajo!  amoE 

J&aXXqai  ^naBie  1e£  5  ladiaaoeG     ,Jo9lla  anaa   an?   otf 

I  e'tlXJrtX^Xq  otf 

arcol  b  £i93c  rifjjali  lo  looiq  £avi909i 

. '■■  its  fotfx/oaxa   scf  of  aaoqnuq  aJUf* 

s'lsno-ico  9iIJ   to  nqoo  oi.is,iaoiodq  jb  JnaXfiel  faai   HXJnXaXq  ?S 

3 '  JnjsaXaXo  rftfiw  isiiJsgo*    %r£J»9£  lo  atfaoiUttieo 

Jna£nel9f>  xd  9-&jmb  Head  avaii  o?  aaeaa  «ied'*al  *b«X  aXil*  oJ  xlqai 

■^cf  f>3i5  *on  i»sxl  ^oXXoq  eri£   iadi   aJsao  bjsw  BiaXo   on  onA 

no  Jrfguoncf  8.«w  tfXua   Itit\u  ton  bum  il      .JnalmelsXi 

©on^isranl  lo  %c  ,t  lawana  a*J  M9b  85€X   t5  •xedn. 

♦&QUB6X    T£iV9    BAW    HO    D9U8 

i*di  worfa  o;t   sXis':  ra  artt  isoii  a;?8f>Bgtfe  JnA-bnalaQ 

1  a  smli   •  <muX*a*xq  arfJ 

rtW   ,8JqX90?t  fflulffi^iq  arid  .®  9d  i&cH  fjaltXtfaa*  aX 

9i«w  aaujXffi«=:'iq  erf*   Jf«a"fr  f>aworia 

.an I   al..  !vs  on  auw  aia/U 

lo  X"*97^-*  •*w  *•*    »  •'/   ~neaA 

aawXina'xq  «tt   d"»ri$   son^iJvo   aisal  amXiq  ai  fcatur.  (  aritf 

\oXXoq   srtt   lo  Yi9v  Jon  "Id*  a»raw  nave  r39cf  qtjsu! 

nX   *OTJc>aiiifi;;    to  navXAw  a  a.sw 


-5- 

Defendant  argues  that  the  court  improperly  excluded  the 
affidavit  of  Adeline  DeMaria,  the  wife  of  Sam  DeMaria.   The  affi- 
davit purported  to  give  conversations  "between  Corrizzo  and  her- 
self. Defendant's  offer  to  prove  by  her  that  Corrizzo,  as  the 
agent  of  the  defendant,  was,  together  with  Mr.  and  Mrs.  DeMaria, 
guilty  of  certain  alleged  fraudulent  acts,  was  properly  excluded, 
as  plaintiff,  relying  upon  possession  of  the  policy  by  3am  De- 
Maria,  and  the  premium  receipts,  paid  the  undertaker  to  whom 
3am  DeMaria,  the  benef ieiary,  had  assigned  it,  almost  the  face 
value  of  the  policy  for  the  assignment.  Plaintiff  was  entirely 
lnnooent  with  reference  to  any  transaction  between  defendant's 
agent  and  Sam  DeMaria,  the  beneficiary  in  the  policy,  and  if  they 
were  guilty  of  any  fraud  the  penalty  for  this  should  not  be  im- 
posed upon  the  plaintiff,  an  innocent  party,  but  upon  whoever 
put  it  in  the  power  of  the  wrongdoer  to  commit  a  fraud,  Bartlett 
v.  First  Rational  Bank,  247  111,  490,  498, 

Whatever  oonflict  there  was  in  the  testimony  of  any  of 
the  witnesses  was  considered  by  the  trial  court,  who  had  the 
opportunity  to  pass  upon  their  credibility,  and  its  judgment  will 
not  be  disturbed.   There  was  no  material  defense  offered,  and  the 
Judgment  is  affirmed. 

AFFIRMED. 
Matchett  and  O'Connor,  JJ. ,  concur. 
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NICHOLAS  Z.  KONSTANT, 
Appellee, 

v. 

GUST  MAGGOS, 

Appellant, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY, 


MR,  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT, 

31?>I.A.  IS 

Plaintiff  sought  to  establish  a  mechanic's  lien  on  a 
vacant  lot  in  Chicago  belonging  to  defendant;  the  master  upheld 
the  claim  and,  objections  and  exceptions  to  his  report  having 
been  overruled,  the  chancellor  entered  a  decree  granting  plain- 
tiff his  lien  for  #2,249.99,  with  interest,  and  defendant  appeals. 

Defendant  on  February  20,  1938  was  the  owner  of  a  res- 
taurant building  located  near  the  Cook  County  Hospital  in  Chicago; 
the  county  filed  a  condemnation  suit  against  this  property,  and 
defendant,  with  his  brother  Nick  Maggos  who  assisted  in  the  oper- 
ation of  the  restaurant,  thought  they  would  be  forced  to  vacate, 
and  had  in  mind  to  erect  a  restaurant  on  a  vacant  lot  near  by 
at  Wood  and  Polk  streets  belonging  to  defendants  Various  con- 
versations and  negotiations  were  had  with  plaintiff,  a  structural 
engineer,  with  reference  to  the  construction  of  the  proposed 
building.   In  the  latter  part  of  December  1939  the  condemnation 
suit  was  dismissed  and  it  was  unnecessary  for  defendant  to  move, 
and  the  project  of  building  a  new  restaurant  on  the  Wood  street 
property  was  abandoned. 

There  is  much  variance  in  the  testimony  §f  plaintiff  on 
the  one  hand  and  that  of  the  defendant  and  his  brother.  Plain- 
tiff testified  that  he  drew  various  plans  and  specifications, 
including  plane  for  equipment. 

Among  other  defenses  defendant  says  that  plaintiff's 
claim  for  lien  includes  many  items  which  are  not  lienable,  such 
as  plans  for  fixtures  which  could  be  removed  to  other  buildings, 
and  defendant  cites  oases  holding  that  where  there  is  one  contract 
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for  all  the  work,  a  part  of  which  only  Is  lienable  and  it  cannot 
he  determined  what  part  of  the  contraot  price  ie  for  non-lienable 
Items,  the  lien  cannot  be  enforced  for  any  part  of  the  work  done. 
Love,  Illinois  Mechanics'  Liens,  par.  51  BB,  page  114;  Cronin 
v,  Tatge,  281  111,  336,  339,  and  other  cases.   There  ie  merit 
in  this  defense,  but  we  prefer  to  base  our  decision  upon  the 
fact  that  under  the  zoning  ordinance  of  the  city  no  restaurant 
building  could  be  constructed  upon  the  property  upon  which  plain- 
tiff claims  a  lien. 

In  the  recent  case  of  Wolthausen  v,  Lederer,  313  111.  App, 
(abst.)  143,  we  went  into  similar  facte  somewhat  extensively 
and  held  that  no  mechanic's  lien  could  be  had  which  contemplated 
the  erection  of  a  structure  in  violation  of  a  city  ordinance. 
In  that  case  it  was  proposed  to  change  a  single  family  dwelling 
into  a  two-family  dwelling,  which  would  violate  the  zoning  ordi- 
nance. We  cited  Balrstow  v.  Northwestern  University,  287  111,  App, 
424,  and  many  other  cases,  holding  that  under  such  circumstances 
lien  claims  will  not  be  sustained.   To  the  same  effect  is  Fisher 
v,  U,  3,  F.  &  G.  Co..   313  111,  App,  66, 

In  the  present  case  plaintiff  testified  he  knew  about 
the  zoning  restrictions  and  made  an  application  before  the  Board 
of  Appeals  of  Chicago  to  vary  these,  but  the  application  was 
refused.  He  also  said  he  did  not  intend  to  go  ahead  and  super- 
vise the  building  if  the  variation  of  the  building  ordinance  was 
not  forthcoming  pursuant  to  his  application, 

On  the  hearing  before  the  master  Felix  Sychowski,  a  zoning 
plan  commissioner,  testified  that  he  refused  to  allow  an  appli- 
cation for  a  certificate  of  occupancy  for  the  reason  that  the 
proposed  Improvement  upon  the  lot  in  question  called  for  a  struc- 
ture covering  100  per  cent  of  the  lot,  which  was  in  violation  of 
the  building  line  in  a  resident  district.   The  master  was  re- 
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quested  to  take  judicial  notice  of  the  zoning  ordinance  which 
prohibited  the  construction  of  a  restaurant  upon  this  lot.   Ob- 
jections were  made  by  plaintiff  to  this  evidence  on  the  ground 
that  any  referenoe  to  the  zoning  ordinance  was  immaterial  and 
irrelevant*   The  evidence  was  heard  subject  to  the  objections. 
In  his  report  the  master  held  that  all  the  testimony  with  refer- 
ence to  the  zoning  had  been  disregarded  as  immaterial,  irrelevant 
and  incompetent  with  reference  to  the  matters  in  issue. 

Subsequently  defendant  asked  the  chancellor  for  leave 
to  amend  his  answer  by  asserting  that  the  building  proposed  vio- 
lated the  oity  ordinances*  This  motion  was  denied  by  the  chan- 
cellor,.  This  was  error.   Section  46  of  the  civil  practice  act 
(Ch,  110,  par,  170,  sub-par  3,  111,  Rev,  Stats,  1939)  provides 
that  "A  pleading  may  be  amended  at  any  time,  before  or  after 
Judgment,  to  conform  the  pleadings  to  the  proofs,  upon  such  terras 
as  to  costs  and  continuance  ae  may  be  Just, ■  In  Jackson  v,  Jack- 
son. 294  111,  App.  552,  561,  it  was  held  that  the  refusal  to 
grant  such  an  amendment  was  an  abuse  of  the  trial  court's  dis- 
cretion. And  §  92  of  the  civil  practice  act  gives  this  court 
the  right  to  exercise  all  or  any  of  the  powers  of  amendment  of 
the  trial  court. 

We  are  not  holding  that  plaintiff  might  not  bring  a  suit 

at  law  to  recover  compensation  for  services  rendered,  but  for 

the  reason  that  the  evidence  showed  the  building  could  not  have 

been  erected  on  the  lot  in  question  according  to  the  plans  drawn 

by  plaintiff,  because  of  the  prohibition  of  the  city  ordinance 

against  this  type  of  building  on  this  lot,  we  hold  that  plaintiff 
is  not  entitled  to  a  mechanic's  llene 

The  decree  of  the  Circuit  court  is  reversed  and  the  cause 
is  remanded  with  directions  to  dismiss  the  complaint, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

O'Connor,  J,,  concurs, 
Matchett,  J,,  dissents* 
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H.  D.  CANTIN, 

Appellant, 

v. 

JOSEPH  L.  ARONSON,  also  known  as 
Joseph  L.  Arenson, 

Appellee, 


APPEAL  PROM 

MUNICIPAL  COURT 
OF  CHICAGO, 


315I.A.  131 

MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF'  THE  COURT, 

July  29,  1940,  plaintiff  caused  Judgment  by  confession 
to  be  entered  against  defendant  for  the  sum  of  .£1,521,04,  on 
twenty-six  promissory  notes  for  ^50  each,  made  July  1,  1939, 
payable  to  bearer  with  interest  at  5$,  The  notes  matured  seri- 
ally and  monthly. 

Defendant  filed  his  petition  to  have  the  Judgment  opened 
up,  This  was  granted  and  an  order  entered  that  defendant  have 
leave  to  defend,  the  Judgment  in  the  meantime  to  stand  as  security. 
There  was  trial  by  the  oourt  with  finding  for  defendant  with 
judgment,  and  plaintiff  appeals. 

It  appears  from  the  pleadings  and  facts  stipulated  that 
defendant  purchased  from  Benjamin  Sapoznik  the  leasehold  and 
furniture  of  the  Park  Plaza  Hotel  on  Cottage  Grove  Avenue  for  the 
sum  of  $3,750.  He  paid  #2,000  in  cash  and  gave  his  thirty-five 
notes,  payable  to  bearer,  for  the  sum  of  ;i?50  each,  dated  July  1, 
1939.   In  consideration  for  the  cash  and  notes  Sapoznik  executed 
an  assignment  of  the  leasehold  and  a  bill  of  sale  of  the  furni- 
ture of  the  hotel  with  an  affidavit  of  compliance  with  the  Bulk 
Sales  Law,   The  transaction  was  manifested  by  a  written  agreement, 
executed  June  20,  1939,  between  Sapoznik  and  defendant  Aronson, 
in  which  Lester  Felsen  was  named  escrowee.   The  agreement  pro- 
vided that  the  lease  and  assignment  of  it  should  be  deposited 
with  Felsen,  and  in  case  of  default  by  defendant  Aronson  in  paying 
the  notes  the  escrowee  should  deliver  the  lease  and  the  assign- 
ment to  the  grantor,  Sapoznik;  that  the  grantee  should  in  that 
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case  have  immediate  possession  and  the  escrowee  be  released  from 
liability,  "and  all  moneys  paid  by  the  grantee  shall  be  retained 
by  grantor  as  liquidated  damages  for  the  use  of  said  premises". 
This  agreement  is  dated  June  20,  1939, 

On  the  reverse  side  of  it  is  an  assignment  of  the  contract 
to  plaintiff,  H.  D„  Cantin,  signed  by  Benjamin  A.  Sapoznik,   It 
appears  from  the  stipulation  and  the  pleadings  that  the  notes 
were  transferred  and  the  assignment  of  the  contract  made  to  plain- 
tiff on  August  8,  1939*  On  that  date  plaintiff  issued  a  check 
to  Sapoznik  for  #300,  which  was  endorsed  by  him  under  the  nota- 
tions  "Payment  on  purchase  of  #1300,00  notes  signed  by  Aronson 
balance  ^SO^OO'*,  On  August  15,  1939,  plaintiff  issued  another 
check  to  Sapoznik,  endorsed  by  him  under  a  notation:  "Total 
balance  of  purchase  price  on  Thirteen  Hundred  Dollar  notes  on 
3321-29  8.  Cottage  Grove  Avenue". 

The  stipulation  shows  that  in  the  latter  part  of  July 
Sapoznik  offered  to  sell  plaintiff  twenty-six  of  the  thirty-five 
notes;  that  plaintiff,  with  one  Schnitz,  met  defendant  Aronson  at 
3321  Cottage  Grove  Avenue,  and  that  plaintiff  told  Aronson  that 
he  had  an  opportunity  to  purchase  the  $1300  of  his  notes  for 
$1,000  and  inquired  whether  the  notes  were  good.  Defendant  told 
plaintiff  that  the  notes  were  good;  that  if  he  had  the  money  he 
would  buy  the  notes  himself,  and  thereupon  the  notes  were  pur- 
chased on  August  8,  1939,  At  the  time  plaintiff  purchased  the 
notes  he  Issued  his  check  for  $300  to  Sapoznik,  and  on  August  15, 
1939,  another  check,  which  are  endorsed  as  heretofore  stated, 
Defendant  remained  on  the  premises  until  October  1st, 

Plaintiff's  suit  was  brought  upon  the  theory  that  he  was 
an  Innocent  purchaser  of  the  notes  in  good  faith,  for  value, 
before  maturity  and  without  notice.   We  think  this  is  not  true. 
On  the  contrary  we  agree  with  the  trial  Judge  that  he  purchased 
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vith  knowledge  and  by  accepting  an  assignment  of  the  contract 
stands  precisely  in  the  shoes  of  Sapoznik,  who  was  his  office 
associate*   Indeed,  in  his  answer  to  the  petition  to  vacate 
plaintiff  does  not  deny  such  knowledge.  Default  having  been 
made  in  the  payments  represented  by  the  notes,  plaintiff's 
remedy  is  limited  by  the  provisions  of  the  contract  to  forfeiture 
of  payments  made  as  liquidated  damages,  the  return  of  the  bill 
of  sale  of  the  furniture,  and  the  assignment  of  the  leasehold 
Interest.  He  can  not  take  these  back  and  also  collect  the  notes. 
The  Judgment  will  be  affirmed, 

AFFIRMED, 
MoSurely,  P,  J,,  and  O'Connor,  J,,  concur. 
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41981 

H.  D.  CANTIN, 

Appellant, 

v. 

JOSEPH  L.  ARONSON,  also  known  as 
Joseph  L,  Arenson, 
Appellee. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


ADDITIONAL  OPINION  ON  REHEARING-. 

The  plaintiff  states  that  his  failure  to  file  a  reply 
brief  has  led  the  oourt  to  reach  a  conclusion  which  otherwise 
would  not  have  been  reached,  that  the  court  has  held  the  plaintiff 
did  not  purchase  the  notes  as  a  bona  fide  holder  for  value  before 
maturity,  and  that  this  holding  is  erroneous  because  the  stipula- 
tion of  facte  shows  plaintiff  inquired  of  defendant  before  plain- 
tiff purchased  the  notes  whether  they  were  good  and  was  told  that 
they  were.   We  did  not  overlook  that  fact.  Our  conclusion  that 
the  plaintiff  was  not  a  bona  fide  holder  for  value  without  notice 
is  based  upon  the  undisputed  fact  that  at  a  later  time,  when  he 
purchased  the  notes,  he  took  with  them  an  assignment  of  the  contract 
upon  which  they  were  given,  which  expressly  stated  that  if  default 
was  made  in  the  payment  of  the  notes  the  money  paid  would  be  held 
as  liquidated  damages  by  Sapoznik  and.  the  papers  turned  over  by 
the  escrowee  to  Sapoznik,  the  fact  of  which  would  render  the  unpaid 
note 8  unenforceable  in  the  hands  of  anyone  having  knowledge.   The 
plaintiff  having  taken  an  assignment  of  that  agreement  at  the  time 
he  bought  the  notes  cannot  be  heard  to  say  that  he  did  not  have 
such  knowledge. 
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ELIZABETH  WINTERS, 

Appellee, 

v. 

GRAY  LINE  SIGHT  SEEING  COMPANY  OF  CHICAGO, 
a  corporation,  CHICAGO  MOTOR  COACH  COMPANY, 
a  corporation,  and  MARTIN  EVERT, 
Appellants* 


APPEAL  FROM 

CIRCUIT  COURT, 
j 

COOK  COUNTY. 


315  t.A.  13 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  was  a  passenger  on  a  bus  of  the  Chicago  Motor 
Coach  Company,  chartered  by  the  Gray  Lines,  and  was  returning 
from  a  picnic  at  Bangs  Lake  near  Wauconda  in  Lake  County,  about 
10:30  P.M.  on  June  4,  1938,  The  bus  was  going  south  on  the  west 
side  of  the  road;  Martin  Evert,  the  driver.  The  road  was  U.  S. 
Highway  No»12,  About  four  miles  east  of  Wauconda,  Illinois,  the 
bus  collided  with  a  Ford  automobile  whioh  was  going  north  on  the 
east  side  of  the  road,  driven  by  Jeff  HInze.  This  suit  was  filed 
March  21,  1939,   The  evidence  Is  conflicting  as  to  who  was  at 
fault.  That  for  plaintiff  tended  to  show  that  the  bus  got  over 
on  the  wrong  side  of  the  road;  that  for  defendant  that  the  Ford 
suddenly  turned  in  front  of  the  bus.  The  drivers  and  occupants 
of  the  two  vehicles,  patrolmen  who  were  at  the  scene  of  the  ac- 
cident a  few  minutes  after  it  occurred,  gave  their  testimony. 
The  verdict  Is  for  the  plaintiff  on  this  issue.  Defendant  is 
entitled,  however,  to  the  Judgment  of  this  court  as  to  whether 
the  verdict  in  that  regard  is  manifestly  against  the  evidence. 
Slack  v,  Harris.  200  111,  96,  113;  Norkevich,  admx.  v.  Atchison. 
Topeka  and  Santa  Fe  Railway  Co. .  263  111.  App,  1,  6,   We  have 
carefully  considered  the  evidence  of  those  who  testified  and  the 
facts  and  circumstances  disclosed  by  the  evidence.   We  cannot  say 
on  this  question  of  liability  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence. 

Defendant  requested  the  oourt  to  give  an  instruction  to 
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the  effect  that  defendant  was  obligated  only  to  use  ordinary- 
care  on  the  theory  that  defendant  was  a  private  rather  than  com- 
mon  carrier  at  the  time  of  the  accident*  No  such  issue  was  pre- 
sented by  the  pleadings.   The  uncontradicted  evidence  was  to  the 
effect  that  defendant  was  a  common  carrier,  and  the  cases  cited 
by  the  defendant  to  this  point  are  not  pertinent.  It  was  not 
error  to  refuse  the  instruction*  Parmalee  v.  MoMulty,  19  111, 
556. 

The  matter  which  gives  us  concern  is  the  amount  of  the 
Judgment*   It  is  for  #20,000,00,,  Plaintiff  did  not  testify.  Her 
claim  for  damages  is  based  on  the  theory  she  received  a  physical 
injury  at  the  time  of  the  accident  which  brought  about  a  mental 
psyohosis.  She  was  not  present  at  the  trial.  There  is  no  claim 
the  psychosis  resulted  in  legal  Incapacity.  The  suit  is  in  her 
own  name,  without  guardian  or  next  friend.  If  she  was  competent 
to  testify,  more  than  any  other  she  would  know  the  facts  of  which 
the  court  should  have  been  informed.  Her  absence  from  the  trial 
is  significant,   Belding  v,  Belding.  358  111.  216,  220;  Page  v. 
Reeves.  362  111.  64,  73.   It  is  well  to  recall  the  material  facts 
of  her  life  established  by  the  evidence.  At  the  time  of  the 
trial  she  was  57  years  of  age*  She  had  been  married;  bore  one 
child  (a  daughter)  who  died  at  the  age  of  four  years.  Her  hus- 
band was  killed  while  serving  in  the  Army;  shot  while  in  camp 
by  another  soldier.  She  had  (Just  when  does  not  appear)  an  un- 
fortunate love  affair.   The  preponderance  of  the  evidence  is  that 
from  the  time  she  was  13  years  of  age  she  continuously  suffered 
from  severe  migraine  headaches.  Long  prior  to  the  time  of  this 
aocident  she  was  subject  to  periods  of  mental  depression,  and  at 
one  time  attempted  suicide. 

March  30,  1931,  plaintiff  attended  the  clinics  of  the 
University  of  Chicago;  was  referred  to  Dr,  Davis,  an  obstetrician 
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and  gynecologist,  by  the  department  of  neurology.  Dr.  Davis  says 
her  difficulty  was  largely  ooncerned  with  the  pelvic  organs. 
Examination  disclosed  large  tumors,  fibroid  tumors  on  the  uterus, 
bleeding  on  the  abdomen,  an  inflammatory  condition  of  both  tubes 
and  ovaries.  He  recommended  an  operation.  Laboratory  tests  were 
taken.  The  Wassermann  and  Kahn  blood  tests  were  given.  The 
first  test  came  back  a  Wassermann  two  plus,  positive.  The  Kahn 
test  also  was  positive.   Three  months  later  the  Wassermann  test 
came  back  strongly  positive;  the  Kahn  test  positive  only  one 
plus*  Later  tests  were  negative.  An  operation  was  performed. 
The  greater  portion  of  the  uterus  was  removed;  also  both  tubes 
and  both  ovaries.   She  made  an  uneventful  recovery.  When  plain- 
tiff entered  the  clinics  she  complained  of  headaches  slnoe  puberty, 
pain,  bleeding  and  pain  in  the  back  of  her  legs,  which  had  become 
progressively  worse  for  two  years  before  she  entered  the  clinics. 
She  had  nausea  occasionally  with  the  headaches*   She  complained 
of  pains  in  the  Joints  and  tenderness  along  the  vertebral  column, 
blurred  vision,  some  spots  before  her  eyes  but  no  diplopia.  Dr. 
Davis  says  the  results  of  the  operation  were  excellent,  but  she 
was  not  completely  cured,   She  complained  of  arthritis  and  pain 
in  the  Joints.  He  recommended  complete  examinations  from  time 
to  time* 

In  December,  1935,  plaintiff  obtained  a  position  with 
the  Chicago  Federated  Advertising  Club.  Charles  Southward  was 
executive  secretary  and  her  immediate  superior.   She  had  worked 
for  the  Club  prior  to  the  time  he  worked  for  it  but  on  a  part 
time  basis*   She  became  a  full  time  employee,  doing  stenographic 
and  cashier  work  -  in  fact,  Southward's  secretary.  Her  hours 
were  from  9J00  A,  M.  to  5:00  P.  M. ;  often  she  worked  longer.   She 
was  paid  #120,00  a  month*  Indirectly  she  supervised  other  employees 
in  stenographic  work.  Before  the  accident,  Southward  says  she 
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worked  steadily  every  day,  A  few  days  after  the  accident  of 
June  4,  1938,  she  returned  to  work  and  was  employed  by  the  company 
until  March  or  April  of  1939,  when  she  was  discharged  by  South- 
ward, Prom  Christmas,  1938,  until  the  time  of  her  discharge, 
Southward  says  he  had  some  differences  with  her J  up  to  the  time 
of  the  accident  she  performed  her  work  efficiently.   Just  why 
she  was  discharged  is  not  clear  from  the  evidence.   Southward 
says  that  something  about  opening  the  mails  "blew  the  thing  up". 
He  adds,  HI  don't  think  there  wag  any  change  in  her  personality 
at  the  time  her  employment  was  terminated  as  compared  to  what 
it  had  been  the  year  before". 

After  the  accident  and  prior  to  her  discharge,  on  Septem- 
ber 24,  1938,  she  became  a  patient  of  Dr,  Carolyn  N,  MacDonald, 
Dr,  MacDonald  testified  she  made  a  complete  physical  examination. 
She  found  the  patient  had  "a  hypertension  and  a  few  blood  cells 
in  her  urine".   She  had  severe  headaches  and  was  given  sedatives 
and  endocrine s.   When  plaintiff  came  to  see  the  doctor  she  seemed 
fairly  stable  mentally  and  emotionally  and  called  at  the  doctor's 
office  every  two  or  three  weeks,  About  the  first  of  the  next 
year  the  doctor  noticed  her  patient  was  becoming  more  unstable, 
was  worrying,  seemed  to  have  fixed  ideas,  was  argumentative  and 
worried  for  fear  she  would  lose  her  Job,  After  the  turn  of  the 
year  she  became  worse.  The  headaches  became  better  in  March, 
were  very  light.   She  complained  she  could  not  sleep.   The  doctor 
tried  to  persuade  her  she  would  be  all  right,  but  the  patient 
was  sure  she  would  not.   She  questioned  the  doctor's  word,  became 
much  worse  and  "very  annoying",  June  30,  she  was  taken  to  the 
hospital,  was  unable  to  sleep  or  take  care  of  herself,  threatened 
to  jump  out  of  the  window.   The  doctor  called  a  psychiatrist,  who 
suggested  the  patient  be  sent  to  her  people,  Plaintiff  told  Dr, 
MacDonald  she  had  been  hurt  in  an  accident,  but  the  doctor  asked 
for  no  more  details.  Plaintiff  said  that  prior  to  the  accident 
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ehe  had  felt  all  right. 

Plaintiff  went  to  Bourbon,  Indiana,  which  was  her  home, 
where  lived  two  eistere  and  a  niece.   She  stayed  part  of  the  time 
with  one,  part  of  the  time  with  the  other*   There  she  became 
the  patient  of  Dr.  C,  R.  Graham,  who  suggested  she  consult  Dr. 
Harshman  of  Fort  Wayne.   She  did  so  and  was  examined  by  him  Octo- 
ber 27,  1939,   She  was  brought  to  his  office  by  her  sister,  Mrs. 
Mabel  Senour,  of  Bourbon.  Dr.  Har6hman  learned  that  plaintiff 
had  lost  her  Job  in  May,  since  which  she  had  felt  indifferent. 
She,  however,  insisted  she  ought  to  be  permitted  to  go  back  to 
Chicago  and  go  to  work;  her  relatives  were  not  well,  and  she 
felt  that  her  staying  with  them  caused  distress.  She  also  com- 
plained of  headaches.  Dr,  Harshman 's  examination,  he  says,  re- 
vealed what  he  called  a  "mental  blocking",  much  indecision,  ex- 
treme tension  which  increased  when  he  told  her  he  would  talk  to 
her  sister  alone.  Dr.  Harshman  suggested  to  Dr.  Graham  a  fixed 
program  for  the  patient  eaoh  day  with  definite  periods  of  rest, 
definite  tasks  to  do  and  definite  periods  for  appearing  at  his 
office.  He  suggested  bromides  and  "photodyn".  The  patient  did 
not  improve,  and  at  the  suggestion  of  her  physician  was  placed 
in  a  Cincinnati  sanitarium  conducted  by  Drs,  Wright  and  Johnston. 

Plaintiff  entered  the  sanitarium  December  2,  1959.   She 
was  agitated,  apprehensive  and  fearful;  had  abrasions  on  her 
hands;  was  picking  and  biting  her  nails;  was  very  unresponsive; 
appeared  very  ill  and  depressed  and  mentally  oonfused.   She  began 
to  show  suicidal  tendencies;  refused  to  eat;  had  to  be  tube  fed. 
She  refused  medication  and  foods*  Precautions  were  taken  against 
suicide,  Dr,  Wright  diagnosed  her  condition  as  "manic  depressive 
psyohosls",  which,  he  says,  was  not  the  result  of  trauma.   Indeed, 
in  February,  shock  treatment  was  recommended  and  a  treatment 
technically  known  as  "metrazol"  given,   She  immediately  improved, 
was  cooperative,  and  after  the  second  or  thifid  week  would  smile 
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and  was  able  to  take  occupational  therapy  and  do  some  crochet 
work.  Something  like  eight  shock  treatments  were  administered, 
then  discontinued.   She  slipped  back  a  little.   They  were  again 
given  -  six  or  seven  more,  and  she  finally  settled  down  to  what 
was  considered  her  normal  mental  status.  On  June  9,  1940,  she 
was  discharged  as  recovered* 

Dr,  Clarenoe  A*  Neymann  at  the  request  of  plaintiff's 
attorney  examined  her  February  21,  1941,  He  made  a  physical, 
neurological  and  mental  examination;  talked  to  her  over  an  hour 
about  her  mental  condition.  He  says  she  had  exaggerated  knee 
Jerks  and  ankle  jerks  and  a  blood  pressure  of  160/90.  Her  pulse 
was  864  She  was  restive;  told  him  her  attorney  had  lied  to  her. 
He  examined  her  as  to  memory;  says  there  was  nothing  definitely 
wrong  with  it;  that  she  could  calculate,  could  apply  judgment 
and  reaction  to  her  environment;  she  knew  the  environment  she  was 
in  and  the  purpose  of  coming  to  him.   She  was  peculiar  emotion- 
ally. At  first  she  refused  to  be  examined.  At  one  point  she 
wrung  her  hands  without  reason,  and  asked  why  she  did  it  she  said 
it  was  Just  a  habit*   The  doctor  would  not  say  that  she  was  de- 
mented or  psychotic.  He  was  sure  she  was  peculiar — -bizarre  in 
her  actions.   In  response  to  a  hypothetical  question  in  the  usual 
form,  Dr,  Neymann  said  that  the  condition  of  her  ill-being  might 
or  could  have  resulted  from  the  accident,  and  that  in  his  opinion 
her  condition  was  permanent. 

Dr.  Kushner,  who  attended  her  the  day  after  the  injury 
and  upon  whose  advice  at  that  time  she  went  to  the  hospital  where 
X-ray 8  were  taken  of  her  neck,  testified  that  his  diagnosis  was 
"that  she  sustained  a  cerebral  concussion  at  the  time  of  the 
accident  and  a  strain  of  her  cervical  spine".   On  the  other  hand, 
Dr.  Wright,  Dr,  Johnston  and  Dr.  Eric  Oldberg  testified  in  sub- 
stance that  there  was  no  relationship  between  the  illness  of  which 
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ahe  complained  and  the  alleged  accident.   The  X-ray  taken  when 
plaintiff  was  in  the  American  Hospital  immediately  after  the 
accident  was  not  produced,  and  Dr.  Kushner  gives  no  facts  which 
would  tend  to  Justify  the  diagnosis  he  made. 

The  evidence  is  to  the  effect  that  at  the  time  of  the 
accident  the  bus  was  going  at  a  speed  of  about  25,  the  Ford  auto- 
mobile at  a  speed  of  about  35  miles  per  hour*   The  wife  of  the 
driver  of  the  automobile  was  killed  and  the  driver  rendered  un- 
oonscious*   The  lady  with  whom  plaintiff  lived  eat  in  the  seat 
in  the  bus  with  her  at  that  time*   Plaintiff  was  thrown  forward, 
her  neck  striking  the  seat  in  front  of  her*  The  seat  in  which 
they  eat  was  near  the  middle  of  the  bus.,  Plaintiff  did  not  be- 
come unoonscious  at  the  time  of  the  collision.  Plaintiff  and  the 
lady  with  whom  she  roomed  took  an  automobile  home  together  from 
the  scene  of  the  accident.   This  witness  was  with  plaintiff  from 
the  time  of  the  accident  until  she  went  to  bed.  She  positively 
says  plaintiff  was  not  unconscious  but  complained  of  a  pain  in 
her  throat. 

The  case  was  one  which  would  naturally  arouse  the  sym- 
pathies of  the  Jury,  but  it  is  difficult  to  account  for  the  amount 
of  this  verdict.  Defendant  complains  that  the  argument  of  plain- 
tiff's attorney  to  the  Jury  was  not  based  on  facts  in  evidence. 
It  ie  pointed  out  that  he  repeatedly  stated  plaintiff  had  been 
rendered  unconscious  at  the  time  of  the  accident,  and  that  the 
injury  she  there  sustained  brought  about  the  mental  condition 
which  resulted  in  her  clash  with  her  employer  and  discharge  by 
him  months  afterward.   There  is  no  evidence  in  the  record  which 
would  Justify  these  statements.   It  ie  in  particular  objected 
that  defendant's  attorney  charged  that  attorney  for  plaintiff 
had  insisted  that  plaintiff  was  infected  with  syphilis.  An  exam- 
ination of  the  record  discloses  that  this  claim  is  not  justified. 
On  the  contrary  defendant's  attorneys  were  evidently  careful  not 
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to  make  any  such  charge*   Zeal  for  a  client  is  to  be  commended 
in  lawyers,  but  Justice  is  the  end  desired  in  proceedings  before 
a  court.  After  careful  consideration  of  the  evidence,  we  think 
(  whatever  the  cause)  the  verdict  of  the  Jury  in  this  case  (as  to 
the  amount  of  damages)  discloses  passion  and  prejudice  and  compels 
another  trial*   The  Judgment  will  be  reversed  and  the  cause  re- 
manded* 

REVERSED  AND  REMANDED. 

MoSurely,  P.  J*,  and  O'Connor,  J« ,  concur. 
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DOROTHY  MOLL, 

Appellee, 

v. 

ALIDA  E,  MENKER,  et  al.  , 
Defendants. 


Appeal  of  VERNON  F.  BLOOM,  Individually 
and  as  Executor  of  the  Estate  of 
ALIDA  E.  MENKER, 

Appellant, 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 


3isi 
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MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 


This  is  an  appeal  by  Bloom  personally  and  as  executor 
of  Alida  E,  Menker,  deceased,  from  a  decree  for  plaintiff  on  a 
creditor's  bill  finding  certain  real  estate  held  in  the  name  of 
Alida  E.  Menker  to  be  in  fact  the  property  of  her  husband,  Paul 
Menker,  and  subject  to  execution  on  a  Judgment  obtained  against 
him. 

Plaintiff  recovered  the  judgment  against  Paul  Menker  in 
an  action  of  tort  July  27,  1922,  for  $1,000  and  costs,  and  revived 
it  by  scire  facias  October  27,  1931.   Execution  issued  against 
the  debtor  both  before  and  after  the  revival  of  the  Judgment, 
was  personally  served  on  the  debtor  and  returned  unsatisfied. 

The  oomplalnt  was  filed  January  5,  1932;  the  a„ecree 
entered  June  25,  1941,   The  cause  was  heard  on  exceptions  of 
plaintiff  to  the  report  of  the  master  recommending  the  suit  be 
dismissed.   The  exceptions  were  sustained  and  a  decree  entered 
as  prayed  by  plaintiff,  directing  a  sale  of  the  real  estate  in- 
volved for  the  satisfaction  of  the  judgment  subject  to  redemption* 

The  original  defendants  were  Paul  Menker,  the  Judgment 
debtor,  Chicago  Title  &  Trust  Company,  as  Trustee  holding  the 
title  to  the  real  estate,  Alida  E.  Hannan  Menker,  wife  of  Paul 
Menker,  and  William  "vfeller,  the  tenant  of  a  garage  situated  on  a 
part  of  the  premises,   December  23,  1937,  pending  this  suit,  Paul 
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Menker  was  adjudged  insane  by  the  County  Court  of  Cook  County 
and  committed  to  the  Chicago  State  Hospital  for  the  Insane.  He 
died  a  resident  of  Chicago,  January  9,  1938,  His  estate  has  not 
been  probated*  His  wife,  Alida  E,  Hannan  Menker,  died  March  2, 
1939,   Vernon  Bloom  was  appointed  executor  of  her  estate  by  the 
Probate  Court  and  has  been  substituted  for  her  in  this  suit. 

The  title  to  the  land  in  controversy  was  conveyed  to  the 
Chicago  Title  &  Trust  Company  January  10,  1923,  by  declaration 
of  trust  signed  by  the  Judgment  debtor  under  seal.   The  written 
agreement  provides  the  trust  company  is  to  deal  with  the  lands 
only  on  the  written  directions  of  Paul  Menker,  or  the  beneficiary 
or  beneficiaries*  The  beneficiaries  are  to  have  the  management 
and  control  of  the  property,  renting  of  it,  etc.  The  agreement 
recites  that  the  beneficiaries  have  signed  to  signify  their  assent 
to  the  terms  of  the  trust.  The  only  one  thus  signing  is  Paul 
Menker,  Just  after  his  signature  at  the  end  of  the  document  is 
the  question,  HMay  the  name  of  any  beneficiary  be  disclosed  to 
the  public?",  the  answer  is,  "No". 

On  January  15,  1929,  Paul  Menker,  by  writing,  assigned 
and  transferred  all  right,  etc,  in  and  to  the  premises  to  Harriet 
Ludolph,  who  accepted.  Harriet  Ludolph  likewise  sold  and  assigned 
to  Alida  E.  Menker,  the  wife  of  Paul  Menker,  July  25,  1929.   She 
also  accepted.   May  7,  1924,  Paul  Menker  directed  that  a  trust 
deed  for  a  part  of  the  premises  here  in  question  should  issue  to 
Margaret  Menker,  May  29,  1924,  he  directed  a  deed  for  another 
part  to  issue  to  Helen  Louise  Holmes,   November  17,  1927,  he 
directed  another  similar  deed  to  issue  to  Victor  Bartz  and  Anna 
Bartz,   These  were  executed  and  delivered  as  directed  by  Paul 
Menker,  July  16,  1932,  Mr,  Reinecker,  who  up  to  that  time  had 
represented  Paul  Menker  as  attorney  in  connection  with  the  trust, 
notified  the  Chicago  Title  &  Trust  Company  that  Mr.  Menker  had 
turned  over  all  these  matters  to  attorney  Frederick  C,  Jonas, 
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and  asked  further  charges  should  not  be  made  In  connection  there- 
with against  him*  December  21,  1926,  Paul  Menker  gave  notice 
he  desired  distress  for  rent  brought  against  the  tenant  of  the 
garage,  Mr.  Larson.  July  14,  1927,  he  gave  authority  to  a  real 
estate  company  to  sign  a  petition  for  leave  to  carry  on  a  gaso- 
line filling  station  on  a  part  of  the  premises. 

Indeed,  without  further  recitation  of  specific  acts,  it 
may  be  stated  the  evidence  discloses  that  in  every  respect  he 
was  in  entire  control  of  the  premises,  the  same  as  if  he  had  been 
the  actual  owner, 

Mrs,  Menker  on  the  trial  testified  that  she  never  had 
any  knowledge  that  her  deceased  husband  had  at  any  time  any 
interest  in  the  premises.   She  said  she  knew  nothing  of  the  trans- 
action between  Harriet  Ludolph  and  Paul  Menker;  that  at  all  times 
since  she  became  the  owner  of  the  premises  she  received  the  rents, 
although  at  times  her  husband  had  collected  rents  for  her,  as 
did  her  brother.   She  also  testified  that  she  purchased  the  assign- 
ment from  Harriet  Ludolph  before  she  was  married  to  Paul  Menker 
and  paid  therefor  out  of  her  own  funds  the  sum  of  #2,500,  This 
was  not  true,   In  attempting  to  explain  where  she  got  the  $2,500, 
she  said  she  had  it  in  the  Englewood  State  Bank  in  her  own  name 
part  in  a  savings  part  in  a  cheeking  acoount.   The  records  of  the 
First  Englewood  State  Bank  were  brought  into  court  and  disclosed 
her  testimony  to  be  untrue.   She  at  no  time  had  that  much  money 
to  her  credit  in  that  bank. 

The  trial  judge  gave  a  statement  of  his  reasons  for 
sustaining  the  exceptions  to  the  report  of  a  master,  saying  in 
substance  that  he  was  loathe  to  disturb  a  master's  report  as  to 
facts  found  in  it,  but  he  was  convinced  the  master  erred}  that 
he  had  read  the  record  and  was  of  the  opinion  that  the  assignments 
were  merely  colorable  and  made  for  the  purpose  of  defrauding 
Menker1 s  creditors.  Menker,  the  court  said,  "exercised  the  same 
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oontrol  and  operation  of  the  property  after  the  first  and  second 
assignments  as  he  did  prior  thereto", 

George  Moony,  an  insurance  broker,  testified  that  from 
1929  to  1936  he  saw  Paul  Menker  at  least  three  times  a  week;  that 
he  had  a  customer  who  was  interested  in  buying  the  garage  and 
was  willing  to  pay  $14,000  or  -^15,000  for  it;  that  in  his  opinion 
it  was  worth  $15,000;  that  he  saw  Menker  collecting  the  rent 
from  the  business  there, 

Daniel  Macek  testified  he  dealt  with  Paul  Menker  with 
reference  to  renting  the  garage.  Menker  brought  to  him  a  lease 
which  was  made  out  in  the  name  of  Alida  Hannan,   Macek  says  that 
Menker  said  Alida  was  his  wife  and  that  he  had  all  his  property 
in  her  name,  Macek  was  a  tenant  for  some  time  and  says  he  always 
paid  rent  to  Menker  and  never  to  his  wife, 

Defendant  argues  admissions  of  Paul  Menker  to  a  third 
person  were  not  competent  against  Mrs,  Menker  to  prove  her 
participation  in  any  fraudulent  purpose  of  Paul  Menker,   She 
cites  Ebers.  Receiver,  v,  Rleckenberg,  et  al,  ,  215  111,  App.  454, 
and  other  cases,  all  of  which  are  distinguishable  for  the  reason 
that  at  the  time  of  these  alleged  admissions  the  evidence  shows 
Paul  Menker  was  in  possession  of  the  property  and  managing  it, 
Jones  v.  King,  86  111,  225,  228;  Bump  on  Fraudulent  Conveyances, 
P,  319» 

It  is  urged  that  in  order  to  show  presumptive  fraud  it 
was  necessary  to  prove  that  Paul  Menker  rendered  himself  Insolvent 
by  making  the  assignment  in  question,  and  MoKennan,  et  al.  v. 
Ml ckel berry,  et  al, ,  242  111,  117,  with  similar  cases  are  cited. 
It  is  true  as  a  general  rule  that  fraud  is  not  presumed  and  must 
be  established  by  clear  and  convincing  evidence.   The  rule,  how- 
ever, is  otherwise  when  a  debtor  makes  a  conveyance  to  a  wife, 
child  or  other  person  standing  in  a  similar  relationship,   3artel 
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v.  Zimmerman,  293  111.  154,  162;  Torrey  v.  Dickinson,  215  111, 
36,  45;  Blrney  v.  Solomon.  348  111,  410,  414, 

It  Is  said  the  burden  is  on  plaintiff  to  prove  fraud, 
and  it  is  urged  that  if  Mrs,  Menker's  designs  may  be  traced  to 
honest  equally  with  corrupt  motives,  the  honest  motive  is  to  be 
imputed  by  the  court.  The  proposition,  as  a  matter  of  law,  is 
sound,   It  is  not  applicable  to  the  facts  here.  The  decree  is 
affirmed. 

AFFIRMED. 
MoSurely,  P.  J,,  and  O'Connor,  J.,  concur. 
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MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


John  F«  Sweeney  filed  his  petition  for  a  writ  of  mandamus 
against  defendants  to  compel  his  restoration  to  the  position  as 
patrolman  in  the  classified  civil  service  of  the  Police  Department 
of  the  City*  After  the  issues  were  made  up  there  was  a  trial 
"before  the  court,  the  writ  was  awarded  and  defendants  appeal. 

The  record  discloses  that  John  F.  Sweeney  was  certified 
and  appointed  patrolman  June  7,  1982,  and  continued  in  the  per- 
formance of  his  duties  until  he  was  removed  after  hearing  by  the 
Civil  Service  Commission  April  24,  1940,  He  was  charged  with 
(1)   "Conduct  unbecoming  a  police  officer  or  employee  of  the 
Police  Department;"  (2)  "Neglect  of  duty;"  and  (3)  "Inattention 
to  duty,"  The  specif icationa  of  the  charges  filed  against  him 
were  that  on  April  8,  1940,  he  was  "guilty  of  negleot  of  duty" 
and  "inattentive  to  duty* "  The  court  after  hearing  the  evidence 
said  "He  [Sweeney]  was  working  from  nine  to  four  without  relief, 
That  is  their  own  testimony.  On  the  evidence  of  the  other  three 
officers  before  the  commission  it  is  clear  that  there  wasn't  the 
slightest  proof  of  neglect  of  duty.   Since  there  was  no  evidence 
at  all  before  the  commission  upon  which  to  make  Its  finding." 

The  substance  of  the  evidence  was  that  April  8,  1940, 
Sweeney  was  detailed  to  guard  a  Fannie  May  Candy  store  at  3318 
Lawrence  avenue,  where  there  had  been  two  previous  robberies, 
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although  Sweeney  testified  on  the  hearing  "before  the  CommiBeion, 
which  evidence  is  in  the  record  before  us,  that  he  did  not  know 
at  the  time  of  the  assignment  there  had  been  two  holdups  of  the 
store  within  10  days;  that  he  learned  of  this  fact  later;  that 
he  was  sent  to  the  store  to  watoh  for  holdups*  He  was  stationed 
in  the  back  room  of  the  store  looking  out  through  a  diamond- 
shaped  peep  hole  about  one  and  one-half  inches  square  and  about 
three  to  four  feet  above  the  floor.  About  2:30  p.m.  April  8, 
Sweeney  was  in  the  back  room  of  the  store  and  a  saleslady  who 
had  been  working  back  there  went  into  the  front  or  sales  part 
of  the  store  to  wait  upon  two  men  who  stood  at  the  oounter, 
Plaintiff  looked  through  the  peep  hole  and  saw  the  two  men  who 
appeared  to  be  ordinary  customers  -  nothing  suspicious  about 
them*  He  saw  no  guns,  there  was  no  outcry.   The  Janitor  who 
was  in  the  back  room  of  the  store,  walked  across  the  room  to 
get  water;  one  of  the  men  in  the  store  saw  him,  whirled  around 
and  entered  the  back  room  with  his  gun  drawn.  Plaintiff  reached 
for  his  gun  which  was  strapped  in  front  of  him  in  the  holster 
where  it  was  handy  but  the  holdup  man  ordered  him  to  "take  your 
hand  of f a H  Sweeney  testified,  HI  hesitated  just  a  second  and  saw 
I  didn't  have  a  chance  and  so  I  took  my  hand  off  and  they  ordered 
me  to  put  up  my  hands  and  face  the  wall, M  The  other  man  said: 
"(Jet  his  gun,  ■  which  he  did.  He  was  then  locked  with  the  other 
persons  in  the  store,  in  the  toilet  room.  The  holdup  man  then 
took  i3,35  from  the  cash  register  and  departed. 

In  Funkhouser  v.  Coffin.  221  111,  App,  14,  Funkhouser 
sought  to  be  restored  to  the  position  of  second  deputy  superin- 
tendent of  police  of  Chicago,  from  which  he  had  been  removed  by 
the  Civil  Service  Commission,  this  court  ordered  that  the  pro- 
ceedings before  the  Civil  Service  Commission  be  quashed,  and 
granted  a  certificate  of  importance  where  the  judgment  of  this 
court  was  reviewed  by  the  Supreme  court  and  affirmed  (301  111,257), 
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The  record  of  the  proceeding  before  the  Civil  Service  Commission, 
including  the  evidence  there  taken,  was  before  the  court  and  the 
Supreme  court,  in  passing  on  the  question  said,  (p.  261) :   "There 
is  no  presumption  of  Jurisdiction  in  favor  of  a  body  exercising 
a  limited  or  statutory  Jurisdiction,  Nothing  Is  taken  by  intend- 
ment in  favor  of  such  Jurisdiction  but  the  facts  upon  which  the 
Jurisdiction  is  founded  must  appear  in  the  record*  Appellee  has 
a  right  to  a  Judicial  review  of  the  proceedings,  'and  the  record 
must  show  that  the  board  acted  upon  evidence  and  contain  the 
testimony  upon  which  the  decision  was  based,  in  order  that  the 
court  may  determine  whether  there  was  any  evidence  fairly  tending 
to  sustain  the  order* '   (Tazewell  Coal  Co,  v.  Industrial  Com. 
287  111,  465;  Slos  v.  Woodard,  202  Id.  480,)"  And  continuing 
the  court  said,  (p,  263) :   "The  record  before  us  does  not  dis- 
close in  any  way  any  facts  constituting  a  cause  for  the  removal 
of  appellee  from  his  position  as  a  member  of  the  police  force 
of  Chicago,  and  it  cannot  be  told  from  an  inspection  of  the 
reoord  that  any  such  facts  existed,  the  only  statement  in  the 
record  being  that  the  evidence  was  heard  and  appellee  was  found 
guilty  as  charged.  Under  all  the  authorities  cited,  the  words 
'as  charged'  must  be  held  to  be  a  mere  conclusion  of  law  and 
not  a  recital  of  the  facts.   Even  though  it  be  conceded  that  the 
specifications  filed  against  appellee  might  constitute  legal 
cause  for  removal,  there  is  nothing  in  the  return  made  to  this 
writ  from  which  this  court  can  see  that  there  was  any  attempt 
to  prove  any  of  the  facts  or  what  was  the  particular  state  of 
facts  upon  which  he  was  found  guilty,   It  is  true,  as  urged  by 
counsel  for  the  civil  service  commissioners,  that  the  courts  have 
no  power  to  inquire  into  the  discretion  exercised  by  the  commis- 
sion, provided  it  acted  within  its  power,   (People  v.  City  of 
Chicago.  234  111.  416,  and  authorities  there  cited.)  A  very 
wide  latitude  is  necessarily  granted  to  the  commission  in  the 
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exercise  of  discretion  In  matters  of  this  kind,  but  ae  the  author- 
ities cited  hold,  •the  inferior  tribunals  that  have  power  to 
proceed  only  when  oertain  Jurisdictional  facts  are  established 
must  judge  for  themselves,  according  to  their  best  disoretion, 
whether  such  facts  exist.   But  it  does  not  by  any  means  make 
their  action  a  case  of  discretion  not  to  be  controlled,  ***  Their 
Judgment  as  to  what  the  law  has  allowed  them  to  determine  will 
be  controlled,  otherwise  they  may  assume  unlimited  powers,  •' 
( State  v.  Common  Council,  9  Wis,  229, ) H  The  court  in  that  case 
also  said  that  "if  the  court  finds  the  inferior  body  had  no  jur- 
isdiction or  had  exceeded  it  or  had  not  proceeded  according  to 
law  it  will  quash  the  judgment  and  proceedings"  of  the  Civil 
Servioe  Commission,   See  also  Murphy  v,  Houston,  250  111,  App, 
385;  Campbell  v.  Comm, ,  290  111,  App,  105, 

In  the  instant  case  we  are  of  opinion  that  there  was  no 
evidence  fairly  tending  to  show  that  Sweeney  was  guilty  of  any 
wrongdoing  and  we  also  are  agreed  with  the  trial  Judge  when  he 
said:   "there  wasn't  the  slightest  proof  of  neglect  of  duty," 

Counsel  for  defendants  say  that?  "Mandamus  does  not  lie 

to  review  the  proceedings  of  the  Civil  Service  Commission"  but 

that  certiorari  is  the  proper  method,  and  cite  cases  which  support 

them.  But  in  People  ex  rel.  Mitchell  v.  City  of  Chicago,  243 

111,  App,  100,  we  considered  this  a.uestion  and  held,  after  an 

analysis  of  many  authorities  of  this  state,  that  both  certiorari 

and  mandamus  may  be  used  as  remedies  to  secure  the  reinstatement 

of  a  police  officer  claimed  to  have  been  wrongfully  removed  by 

the  Civil  Service  Commission, 

In  the  instant  case  Sweeney  had  been  a  patrolman  of  the 
City  of  Chicago  for  18  years  and  so  far  as  the  record  discloses, 
no  complaint  was  ever  made  that  he  did  not  perform  his  duties 
efficiently. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed, 

JUDGMENT  AFFIRMED, 
McSurely,  P.  J. ,  and  Matchett,  J. ,  concur. 
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ARMIM  F.  HILLMER,  et  al.,  as 
representatives  of  all  creditors 
of  Chicago  Bank  of  Commerce, 
Appellants, 


LEOPOLD  E.  BLOCK,  et  al. , 
Appellees, 


APPEAL  FROM 

SUPERIOR  COURTS 
COOK  COUNTY.  V  J 


MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  a  representative  suit  brought  by  creditors  of  the 
Chicago  Bank  of  Commerce  against  former  and  final  stockholders 
of  the  bank  to  enforce  the  superadded  constitutional  liability 
of  the  stockholders.  On  a  former  appeal  we  affirmed  a  decree 
entered  September  17,  1938,  against  the  defendant  stockholders 
involved  in  the  matter  now  before  us,  Hlllmer  v.  Chicago  Bank 
of  Commerce.  303  111,  App.  43,   The  case  was  then  taken  to  the 
Supreme  court  where  the  Judgment  of  this  eourt  was  affirmed  in 
part,  reversed  in  part  and  remanded  with  directions  (375  111, 
266,)  Afterward  the  case  was  re-docketed  in  the  trial  eourt 
and  the  decree  entered  in  1938,  as  to  the  defendants  involved 
in  the  case  before  us,  was  vacated  and  set  aside  and  a  new  decree 
entered  May  22,  1941,  for  50$  of  the  amounts  rendered  against 
the  individual  defendants  by  the  decree  of  1938,  And  it  was 
ordered  that  the  appeal  bonds  filed  by  such  defendants  on  the 
former  appeal  be  released  and  discharged.  Afterward,  June  11, 
1941,  on  motion  of  counsel  for  defendants,  an  order  was  entered 
directing  the  receiver  of  the  bank  to  satisfy  the  decree  as  to 
certain  defendants  who  had  tendered  the  amounts  decreed  to  be 
due  from  them.   It  is  to  reverse  this  order  and  the  decree  of 
May  22,  1941,  that  plaintiffs  appeal. 

The  decree  of  May  22,  1941  provided  that  the  defendants 
pay  to  the  receiver  of  the  bank  the  specific  amounts  mentioned 
"together  with  statutory  Interest  from  the  date  hereof  to  the  date 
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of  payment, ■  Counsel  for  plaintiff  contend  that  the  amounts 
found  due  under  thla  decree  should  bear  Interest  from  the  date 
of  the  entry  of  the  original  decree  of  September  17,  1938;  that 
the  original  deoree  should  not  have  been  vacated  because  defend- 
ants before  us  "were  entitled  at  most  to  a  partial  reduction 
of  the  deoree  rendered  against  them; ■  that  "certain  matters  of 
faot  were  not  disposed  of  in  the  opinion  of  the  Supreme  court;" 
that  plaintiff  should  have  been  permitted  to  introduce  proof  of 
those  matters;  that  plaintiff's  creditors,  by  the  decree  of  1938, 
acquired  liens  upon  real  estate,  and  that  the  appeal  bonds  should 
not  have  been  released  and  discharged* 

We  are  unable  to  agree  with  any  of  these  contentions. 
Defendants  were  contesting  the  right  of  plaintiffs  to  a  decree 
against  them  and  were  successful  on  their  appeal  to  the  Supreme 
court.   The  several  amounts  found  due  from  them  were  not  determined 
until  the  opinion  of  the  Supreme  court  was  filed  and  a  rehearing 
denied  February  5,  1941*  In  these  circumstances  we  think  it 
would  be  inequitable  to  require  defendants  to  pay  interest  from 
1938,   Lewis  v.  West  Side  Tr»  &  Svgs.  Bank.  376  111,  23  -  46, 
We  are  also  of  opinion  that  the  court  followed  the  opinion  of 
the  Supreme  court  in  vacating  the  decree  and  discharging  the 
appeal  bonds.   The  procedure  would  at  least  be  anomalous  to  permit 
plaintiffs  to  appeal  from  a  decree  and  at  the  same  time  have 
appeal  bonds  entered  into  by  defendants  on  a  former  appeal,  held 
to  be  in  effect.   The  case  was  not  open  for  hearing  of  further 
evidence*   We  are  further  of  opinion  that  what  the  Supreme  Gourt 
of  the  United  States  said  in  Stoll  v,  Gottlieb,  305  U,  S,  165, 
is  appropriate  here.   The  court  there  said:   "It  Is  just  as  im- 
portant that  there  should  be  a  place  to  end  as  that  there  should 

be  a  place  to  begin  litigation, " 

The  deoree  of  the  Superior  court  of  Cook  county  is  affirmed, 

DECREE  AFFIRMED, 
McSurely,  P,  J, ,  and  Matchett,  J. ,  concur. 
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ELITA  E.  MALLERS, 

Appellee, 


THE  EQUITABLE  LIFE  ASSURANCE 
SOCIETY  OF  THE  UNITED  STATES, 
a  Corporation, 

Appellant,, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY, 


315I.A.  1 

MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  CGURT. 


Plaintiff,  as  beneficiary  and  owner  of  a  life  insurance 
policy  issued  by  defendant  insuring  the  life  of  her  husband  for 
$28,000,  brought  an  action  to  recover  the  face  of  the  polioy, 
lees  loans  made  against  it  and  unpaid  premiums.  The  case  was 
submitted  to  the  court  on  an  agreed  statement  of  facts,   June  23, 
1941,  the  court  entered  a  summary  Judgment  in  plaintiff's  favor 
for  $21,912,50,  together  with  interest  thereon  from  June  7,  1937, 
at  5%  per  annum,  or  a  total  of  $26,324,  and  defendant  appeals. 

The  material  facts  as  agreed  upon  are  J   that  John  B, 
Mailers,  November  18,  1926,  applied  in  Chicago  to  defendant  for 
a  policy  of  insurance,   November  29,  1926,  the  policy  was  issued 
in  New  York  and  delivered  to  the  insured  in  Chicago.   Mrs,  Fred 
T,  Gowland  was  named  as  beneficiary.   The  first  premium  was  paid 
oarrying  insurance  to  February  19,  1927,  and  thereafter  the  annual 
premiums  due  February  19  were  paid  to  February  19,  1937,  May  9, 
1927,  John  B,  Mailers  delivered  to  defendant  in  Chicago  an  appli- 
cation for  the  rewriting  of  the  policy  so  as  to  designate  plaintiff, 
his  wife,  as  the  absolute  owner  of  the  policy.   The  old  policy 
was  surrendered  and  a  new  one  issued  which  is  the  basis  of  this 
suit.   The  policy  provided:   "PROVISIONS  RELATING  TO  LOANS  AND 
SURRENDER  VALUES,  LOANS,  At  any  time,  while  this  policy  ie  in 
full  force,  after  three  full  years'  premiums  have  been  paid,  the 
Society  will  advance  to  the  Owner  ***  on  the  sole  security  hereof 
a  sum  which,  with  interest,  shall  not  exceed  the  cash  value  at 
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the  end  of  the  then  current  policy  year  lees  any  indebtedness 
to  the  Society  ***  provided  all  premiums  or  Instalments  of  the 
same  have  "been  fully  paid  to  the  end  of  the  then  current  policy 
year*   Interest  shall  he  at  the  rate  of  6$  per  annum,  and  shall 
he  payable  on  the  premium  anniversary  date  of  this  policy.   The 
loan  may  be  increased  by  the  cash  value  of  dividend  additions 
credited  to  this  policy,  if  any.  If  the  loan  is  for  a  purpose 
other  than  to  pay  premiums  ***  the  granting  of  the  same  may  be 
deferred  ***  for  a  period  not  exceeding  ninety  days  •**„  Failure 
to  repay  such  loan  or  to  pay  interest  thereon  shall  not  avoid 
this  policy  unless  the  total  indebtedness  ***  shall  equal  the 
total  loan  value,  nor  until  thirty-one  days  after  notice  shall 
have  been  mailed  to  the  Owner,  ***  to  their  addresses  last  known 

"OPTIONS  ON  SURRENDER  OR  LAPSE,  After  three  full  years' 
premiums  have  been  paid  ***,  upon  any  subsequent  default  In  the 
payment  of  any  premium  or  instalment  thereof,  and  within  three 
months  after  such  default,  this  policy  may  be  surrendered  by  the 
Owner  ***  who  may  elect  one  of  the  following  options:   (a)  To 
receive  the  Cash  Surrender  Value  of  this  policy;  or  (b)   To  pur- 
chase non-participating  paid-up  life  insurance  ***;   or  (c)   To 
continue  the  insurance  for  its  face  amount  (and  any  outstanding 
dividend  additions)  as  paid-up  extended  term  insurance  ***, 

"In  the  event  of  default  in  the  payment  of  any  premium 
or  instalment  thereof  after  this  policy  has  been  in  force  three 
full  years,  if  the  Owner  ***  does  not  select  one  of  said  options 
within  three  months  of  such  default,  the  Insurance  shall  be  con- 
tinued as  provided  under  Option  (o). 

"If  there  be  any  indebtedness  against  this  policy,  the 
cash  surrender  value  shall  be  reduced  thereby,  the  paid-up  insur- 
ance shall  be  reduced  proportionately, "  eto. 
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"REINSTATEMENT.   If  this  policy  shall  lapse  in  consequence 
of  the  non-payment  of  any  premium  when  due,  it  may  be  reinstated 
at  any  time  upon  the  production  of  evidence  of  insurability  satis- 
factory to  the  Society,  and  the  payment  of  all  overdue  premiums, 
with  Interest  at  b%  per  annum,  and  upon  the  payment  with  interest 
or  the  reinstatement  of  any  indebtedness  to  the  Society  secured 
by  this  policy, " 

The  agreed  facts  further  show  that  February  18,  1930, 
plaintiff  signed  a  printed  document  prepared  by  defendant  desig- 
nated, "Special  Contract"  in  which  it  is  recited  that  defendant 
had  made  a  "cash  advance"  to  plaintiff  upon  the  security  of  the 
policy  and  "the  dividend  additions  thereto,  if  any"  and  that 
plaintiff  assigned  to  defendant  the  policy  and  additional  div- 
idends, if  any,  as  security  for  the  repayment  of  such  advance, 
"and  all  additional  advances"  which  might  thereafter  be  made 
upon  conditions  which  were  (1)  that  interest  at  Q%   per  annum  was 
payable  to  defendant  on  the  advances  "upon  the  next  premium  an- 
niversary date  and  annually  thereafter.  Interest  if  not  paid 
when  due  shall  be  added  to  the  existing  loan  and  shall  bear  inter- 
est at  the  same  rate."  (2)  That  unless  such  advances  were  "repaid 
to  the  Society  prior  to  default  in  payment  of  any  premium"  while 
the  policy  is  in  force,  all  such  "advances  and  any  interest  thereon 
shall  become  due  to  the  Society: 

"(a)   When  the  total  of  said  advances  and  interest  shall 
equal  or  exceed  the  loan  value  of  said  policy  and  of  the  dividend 
additions  thereto,  if  any,   In  that  event  such  loan  value  shall 
be  applied  by  the  Society  in  repayment  of  said  advances  and  inter- 
est, and  said  policy  and  dividend  additions  shall  be  canceled 
without  notice  or  upon  such  notice  as  is  stated  in  said  policy. *** 

"or  (b)*** 

"or  (o)  Upon  default  in  payment  of  any  premium  on  said 
policy.   In  that  event  the  total  of  all  advances  and  any  interest 
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thereon  shall  not  "be  repayable  In  cash  but  shall  be  deducted  by 
the  Society  from  any  sum"  that  Blight  be  due  under  the  policy. 
By  paragraph  3  provision  Is  made  for  additional  advances  and  by 
paragraph  7  it  is  provided:   "7,   This  agreement  is  made  and 
delivered  and  the  amount  of  the  first  advance  is  paid  and  received 
at  the  Society's  Home  Office  in  the  City  of  Hew  York;"  that  all 
applications  for  additional  advances  should  he  made  and  accepted 
and  repayable  at  the  home  office  in  New  York  "and  this  agreement 
is  made  under  and  pursuant  to  the  laws  of  the  State  of  New  York 
and  shall  be  construed  in  accordance  therewith, " 

Thereafter  further  advances  were  made  from  time  to  time 
until  they  amounted  to  $3,087,50,  of  which  #2,390,81  was  applied 
by  defendant  in  payment  of  premiums,  excluding  interest.   The 
annual  premiums  were  paid  to  February  19,  1937,  After  that  date 
the  time  of  the  payment  of  the  premiums  was  extended  to  May  10, 
1937,   The  Insured  died  June  7,  1937,  Plaintiff  did  not  within 
three  months  after  May  10,  1937,  or  at  any  time,  elect  one  of  the 
options  on  surrender  or  lapse  of  the  policy  and  no  part  of  the 
premium  due  February  19,  1937,  or  the  advances  or  Interest  thereon, 
whloh  were  due  on  that  date,  have  been  paid. 

Defendant's  contention,  as  stated  by  its  counsel,  is: 
"the  Options  on  Surrender  or  Lapse  could  not  operate  to  continue 
the  policy  in  force  after  May  10,  1937,  because  the  surrender 
value  of  the  policy  had  been  entirely  exhausted  by  the  loan," 
That  "On  May  10,  1937  the  indebtedness  exceeded  the  surrender 
value  by  H0,60,  the  amount  of  additional  interest  to  that  date," 
On  the  other  hand  counsel  for  plaintiff's  position  is  that  "If 
we  compute  simple  interest  on  the  aggregate  of  the  sums  advanced, 
12,390,81  from  February  19,  1937  to  May  10,  1937"  the  policy  had 
a  value  on  the  latter  date  of  #57,02,  which  was  more  than  enough 
to  carry  the  policy  beyond  the  death  of  the  insured,  June  7,  1937, 
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Counsel  further  oontend  that  Irrespective  of  this  question, 
plaintiff's  right  to  recover  is  sustained  by  the  doctrine  announced 
by  our  Supreme  court  in  Schmidt  v.  Equitable  Life  Agsuranoe  Society, 
376  111*  183* 

In  reply  counsel  for  defendant  contend  that  the  policy 
in  question  and  the  special  contract  or  loan  agreement  of  Febru- 
ary 18,  1930,  must  be  determined  under  the  statutes  and  decisions 
of  New  York  and  not  of  Illinois;  that  the  policy  and  the  loan 
agreement  must  be  oonstrued  according  to  the  laws  of  that  state 
and  that  there  was  no  loan  agreement  involved  in  the  Schmidt 
case.  And  counsel  say:   "We  have  seen  that  the  Schmidt  case 
held  that  the  policy  loan  should  be  considered  repaid  out  of  the 
face  amount  of  the  policy  and  that  the  full  surrender  value  of 
the  policy,  thus  deemed  to  have  been  restored,  should  be  considered 
as  having  purchased  extended  term  insurance  to  the  date  of  death, M 
and  that  this  holding  was  contrary  to  the  law  as  stated  in  Lange 
v.  Metropolitan  Life  Ins«  Go, ,  252  App,  Div„  696,  (1  H.  Y.  s. 
(2d)  821)  affirmed  278  N,  Y,  626,   The  New  York  court  in  that 
case  held  that  under  a  New  York  statute  "the  loan  must  be  deducted 
from  the  surrender  value  before  such  value  Gan  be  applied  to  the 
purchase  of  extended  insurance,  rather  than  deducted  from  the 
face  amount  of  the  policy."  And  further,  that  "the  Schmidt  case 
Involved  no  Loan  Agreement  such  as  is  involved  in  this  case.  *** 
that  this  is  a  vital  and  controlling  distinction  ♦**  and  renders 
the  Schmidt  case  inapplicable  to  the  issues  here,  both  under 
Illinois  law  and  under  New  York  law. H  That  the  loan  agreement 
prohibits  the  repayment  of  the  loans  by  plaintiff;  that  it  provides: 
"all  advances  and  any  interest  thereon  shall  not  be  repayable 
in  cash  but  shall  be  deducted  by  the  Society  from  any  sum  *** 
otherwise  applicable  to  the  purchase  of  paid-up  or  extended  term 
insurance,"  that  "the  Loan  Agreement  is  not  on  its  face  in  con- 
flict with  the  policy  **#  but  only  an  amplification  and  clarifl- 
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o at ion  thereof, " 

If  there  is  no  conflict  between  the  provisions  of  the 
policy  and  the  loan  agreement,  as  counsel  for  defendant  say,  then 
we  are  "bound  by  the  holding  of  our  Supreme  court  in  the  Schmidt 
case  because  the  provisions  of  the  policy  on  "Options  on  Surren- 
der or  Lapse"  are  identical  with  the  policy  in  the  case  before 
us  and  in  that  case  our  Supreme  court  held  that  where  the  insured, 
in  case  of  default,  was  given  a  three  months'  option  to  accept 
cash  value,  purchase  paid-up  insurance  or  continue  the  policy 
as  paid-up  extended  term  insurance,  the  term  insurance  would 
run  from  the  date  of  default,  but  the  insurer  could  not  apply 
this  option  to  defeat  the  policy  prior  to  the  expiration  of  the 
period  of  three  months,  where  the  insured  died  before  that  period 
had  expired. 

In  the  Schmidt  case  the  court  said:   "the  question  is 
whether  two  insurance  policies  on  the  life  of  Edward  C,  Schmidt, 
appellee's  husband,  were  In  effect  at  the  time  of  his  death. 
Appellee,  as  beneficiary,  brought  this  suit  on  the  policies  in 
the  circuit  court  of  Cook  county, "  That  there  was  Judgment  in 
favor  of  defendant  in  the  trial  court,  which  was  reversed  by  the 
Appellate  court,  with  directions  to  enter  Judgment  in  favor  of 
plaintiff  for  the  face  of  the  policy  less  the  loans,  plus  interest 
from  the  date  of  the  insured's  death.   In  that  case  as  in  this 
the  policy  provided:   "In  the  event  of  default  in  the  payment 
of  any  premium  or  installment  thereof  after  this  policy  has  been 
in  force  three  full  years,  if  the  Insured  ***  does  not  select 
one  of  said  options  within  three  months  of  euoh  default,  the 
insurance  shall  be  continued  as  provided  under  Option  (c),»  In 
that  case  the  premiums  due  August  15,  1932  were  not  paid,  the 
insured  died  September  16,  1932  "which  was  after  the  expiration 
of  the  grace  period  and  within  the  three-months'  option  period," 
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August  13,  1932,  when  the  premiums  were  due,  after  allowing  for 
loans  against  the  policy,  there  was  a  surrender  value  which  would 
purchase  extended  term  insurance  for  four  and  a  fraction  days. 
Neither  the  Insured  nor  his  beneficiary  elected  any  of  the 
options.  The  court  there  said  appellee  (plaintiff)  "claims  that 
where  there  is  a  lapse  in  a  policy  which  has  been  in  force  for 
over  three  years  and  there  are  non-forfeiture  provisions  like 
those  here  involved,  the  Insured,  for  three  months  after  the 
date  of  the  lapse,  has  a  right  to  pay  the  indebtedness  and  select 
the  option  he  desires;  and  that  where  death  occurs  during  the 
three-months*  option  period,  the  right  of  selection  inures  to 
the  beneficiary,  but  it  is  not  necessary  for-  the  beneficiary  to 
go  through  the  formality  of  an  election  or  to  repay  the  indebted- 
ness; that  instead,  the  indebtedness  can  be  deducted  from  the 
face  of  the  policy,  and  that  appellant  had  no  right  to  apply  the 
cash  value  of  the  policy  to  purchase  extended  insurance  until 
the  three-months'  option  period  expired* H  The  court  then  dis- 
cussed some  authorities  and  continuing  said,  (p.  189):  "Appellant 
cites  a  large  number  of  cases  from  other  Jurisdictions,  which 
deal  with  situations  where  the  Insured  died  after  the  option 
period  expired  without  having  exercised  any  of  the  options,  or 
where  the  provision  for  extended  term  or  paid-up  insurance  was 
expressly  provided  to  be  applicable  automatically  and  immediately 
upon  lapse*   Obviously,  those  cases  are  not  controlling  or  per- 
suasive here*  Appellant  contends  they  are  based  on  the  funda- 
mental principle  that  non-forfeiture  options  are  intended  to 
permit  the  insured,  upon  lapse  of  a  policy,  to  either  obtain  the 
net  value  of  the  policy  in  cash,  or  use  it  as  a  single  premium 
to  purchase  extended  coverage,  and  that  only  so  much  extended 
coverage  can  be  allowed  as  the  net  value  of  the  policy  will  pay 
for.   This  does  not  answer  appellee's  contention  that  she  has 
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the  right  of  election  until  the  end  of  the  option  period,  and 
cannot  he  deprived  of  It  before  that  time  by  any  act  of  the 
insurer.   The  contention  that  appellee  seeks  to  have  extended 
coverage  allowed,  although  there  were  no  net  values  in  the 
policy  to  pay  for  it,  is  without  foundation.   She  makes  no  such 
claim.   She  admits  the  cash  surrender  value  would  purchase  ex- 
tended insurance  for  only  four  and  a  fraction  days  from  the  date 
of  the  lapse,  hut  she  claims  that  this  cannot  he  done  by  the 
company  before  the  option  period  expires,  and  that,  meanwhile, 
she  has  the  right  to  pay  the  loans,  or  to  have  them  deducted 
from  the  face  ©.mount  of  the  policies  and  that  she  is  entitled 
to  the  remainder, * 

The  contention  of  the  appellee  in  the  Schmidt  case  was 
sustained  and  the  Judgment  of  the  Appellate  court  affirmed* 

We  are  further  of  opinion  the  loan  agreement  or  special 
contract  of  February  18,  1930,  did  not  prohibit  the  repayment 
of  all  advances  by  plaintiff,  as  defendant  contends,  but  only 
provided  it  could  not  hold  plaintiff  personally  liable  for  the 
amount  of  such  advances*  The  agreement  as  above  quoted,  provides 
that  unless  the  advances  are  paid  prior  to  default  in  payment  of 
premium,  while  the  policy  is  in  force,  the  advances  shall  become 
due*  And  further  that  in  the  event  of  the  default  in  payment 
of  any  premium,  all  advances  and  interest  thereon  shall  not  be 
repayable  in  cash  but  shall  be  deducted  by  defendant  from  the 
value  of  the  policy.   "rte  have  above  quoted  provisions  of  the 
policy  with  reference  to  loans.   It  provides  that  such  loans 
"shall  be  payable  on  the  premium  anniversary  date  of  this  policy." 

The  Judgment  of  the  Circuit  oourt  of  Cook  county  is 
affirmed. 

JUDGMENT  AFFIRMED, 

McSurely,  P.  J.,  and  Matchett,  J.,  concur. 


-8- 

sitf   Ltttii;  noitoela  lo  $£&1« 

ft  9&12  S&tiit  violGd  il   \o  b&rLtqpb  «af  tottnao 

o  evsrf  o*  a3l©9a  «.©Il9aq«  tfari*  nol^rmtfnoo  sriT      ,i6atf«ni 

extt  v  $&n  on  »ipw  9*»ii*  tZguotais   ,J&»woIIa  aga-xaTO© 

arte      „i  ,  yoiloq 

•#«  'X&&  iioli.Mit  x  baa  tjuc1  ^In©  iol  eeoAii/sfxi  £».£>«•* 

^cf  ©no£>  Ml  *onii*o  »2jiW  txdf  a«i:»I©  eris   tfi/tf   <e»qal  eri?  lo 

.*   siolccf  Yn*qKO© 
tftMd  o.t  <*o    t3jcieoI  «!£   i-sq  o<?   ta^ii   »rfj   sari  arit 

aijjosj'd  soal  MM  koiI 
.    ^JofiisfflfSi   Pitt   ot 
asw   ©'•■  to   noiJ".:  iT 

rit  lto  tf/i»msBt;(,   sxf*  £>n*  £>eo.;: 
to  tfn«ffi99'i  ^iqo  lo  «xertt'ttfl  sib  ©W 

to  tfosntfnoo 

!.•?  10 

ti  bsbtvotq 

,  -     ■  dom  lo  inucMB 

to  l*Jb  otf  •.  .  vbB  &rtt  M»Inu  Jerifr 

smoosd   IIsriB  sooiiavJiB  I  xo-£-£°<  "-*   «mulm9iq 

J   rfl  d-Ati*  aeitJiBl  bnA     ♦e«A 
«cf  tfon  lad?  jRoieJni  i  IXjs   »BiiJt»eiq  xob  lo 

9X1J   to   anolalvctq  fiotfonp   svofl  ,  ko  ©i/JLbv 

•ivoiq   :         ,  ■    ?  I«q 

•AMTXillA 
_.._ .  r         <  ■„/,.■*  .11     i-._«  t        c        »r.w.rf«u 


41816 

*,  J.  KOHL  &  00.,  INC.,  a 
corporation, 

Appellant, 


APPEAL  FROM 


v. 

j     MUNICIPAL  COURT!     j  ' 
H.  J.  BLOlKORuW,  et  al. ,  )  N^  / 


OF  OHICAGO.  j 


LUDWIG  SU38MAN,    ROSii  W^IMiilSOHKIROH 
and  HA2EN  M.   PAN003T, 
Appellees. 


U  1  O  i  •  ■£"*.•  j,  y  O 


7~ 


ggg  CURIAM. 

We  allowed  a  petition  for  rehearing  in  the  above  entitled 
cause,  and  plaintiff  has  filed  an  answer. 

After  giving  further  consideration  we  hold  as  not  appli- 
cable decisions  in  cases  where  the  individuals  were  acting  under 
a  oorporate  form  and  in  a  corporate  name,  such  as  Pilsen  Brewing 
Jo.  v.  Wallace.  391  111.  59,  and  other  like  cases,  where  it  was 
held  that  the  individuals  so  acting  are  liable  as  partners.  In 
the  present  case  there  is  no  evidence  that  defendants  ever  acted 
under  a  corporate  form  and  in  a  oorporate  name. 

We  rested  our  opinion  upon  the  proposition  that  defendants 
gave  Sohoene  implied  authority  to  purchase  the  pass  books  in 
question  and  are  estopped  from  denying  liability  for  the  cost  of 
these. 

Before  plaintiff  can  claim  the  benefit  of  an  estoppel 
there  must  have  been  conduct  on  the  part  of  the  defendants  calcu- 
lated to  mislead  plaintiff,  and.  it  must  be  shown  that  it  relied 
upon  this  conduct,  and  not  only  must  plaintiff  have  been  in  ignor- 
ance of  the  true  facts  but  devoid  of  convenient  means  of  ascertain- 
ing the  real  situation.   Tri-Oity  Transp.  Jo.  v.  Bituminous  Casualty 
Corp. .  311  111.  App.  610,  616,  and  cases  there  cited.   In  the 
present  case  the  record  fails  to  show  that  there  was  any  affirma- 
tive conduct  or  representation  on  the  part  of  the  defendants  which 
mislead  the  plaintiff,  nor  does  the  record  show  that  plaintiff 
relied  or  aoted  upon  any  conduct  of  the  defendants  to  its  injury. 
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We  see  no  reason  why  plaintiff,  before  it  printed  and  delivered 
the  pass  hooks  in  question,  should  not  have  made  inquiry  as  to 
who  was  to  pay  for  them.  As  was  said,  under  somewhat  similar 
fact 8  in  Mendenhall  Go.  v.  Booher,  48  8.  W.  (3d)  120,  under  the 
rule  of  oaveat  emptor  it  was  plaintiff's  duty  to  make  such  an 
inquiry.   vYe  are  not  prepared  to  hold  that  by  the  mere  application 
of  defendants  for  permission  to  organize  a  bank  and  by  merely 
subscribing  to  stock  of  the  proposed  bank,  they  became  liable  for 
the  preliminary  exp  nses  involved. 

True  these  defendants  had  their  places  of  business  nearby 
the  location  of  the  proposed  bank.  But  we  know  of  no  rule  that 
would  impose  liability  upon  them  because  of  this  fact. 

For  the  reason  that  there  was  an  obligation  upon  the 
plaintiff  to  make  inquiry  as  to  who  would  pay  for  the  goods  ordered 
by  Schoene  and  that  no  such  inquiry  was  made,  and  also  for  the 
reason  that  there  was  no  conduct  of  the  defendants  upon  which 
plaintiff  relied,  we  hold  that  plaintiff  cannot  recover  from  defend- 
ants and  that  the  judgment  of  the  Municipal  court  should  be  affirmed. 

AFFIRMED. 
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1—313  111.  App.  Part  4—68641  Reynolds  4-8  8  Dev  10x23 
67 — Case  Number 


This  proof  rn 
to  the  Printt 
youralteratlo: 


P.  J.  Kohl  and  bompany,  Inc.,  Appellant,  v.  H.  J. 
Blomgren  et  al,  Appellees. 

\   Gen.  No.  41,816.     (Abstract  of  Decision.) 

Partnership,  §  13  * — effect  of  incomplete  incorporation.  Where  the 
defendants  applied  for  and  obtained  permission  to  organize  a>  stato  bank 
and  subscribed  for  stock  in  the  proposed  bank  but  the  incorporation 
was  never  completed,  and  there  was  much  publicity  put  out  on  the 
opening  of  the  bank,  with  a  party  present  in  the  proposed  buildini 
appointing  the  same  who  gave  an  order  for  savings  bank  books,  tl 
latter  had  implied  authority  from  defendants  to  equip  the  bank  f 
banking  purposes  and  the  defendants  were  estopped  to  say  that  he  did 
not  represent  them,  and  defendants  were  liable  as  partners  for  the 
bank  bo'ok  order. 


Appeal  from  Municipal  Court  of  Chicago ;  Hon.  Matthew  D.  Harti- 
qan,  presiding.  N- Judgment  reversed  and  remanded  with  directions. 
Heard  in  first  division,  first  district,  this  court  at  October  term,  1941 ; 
opinion  filed  March  23,  1942.  Baker,  Holder  &•  Hagstroin,  for  appel- 
lant ;    Joseph   G.   Hagstrom,   of   eounsel ;    Legfie   L.   Lyons,   for   certain    , 

appellees ;  Leslie  L.  Lyons,  of  counsel ;  K*hif ner  &  Halligan,  for  certain . 

other  appellee.     Opinion  by  Justice  O'Connor.     "Not  to  be  published,     i 
In  full." 
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P.  J.  Kohl  and  Company,  Inc.,  Appellant,  v.  H.  J. 
Blomgren  et  al.,  Appellees. 

Gen.  No.  41,816.     (Abstract  of  Decision.) 

Partnership,  §  13  * — effect  of  incomplete  incorporation.  Where  the 
defendants  applied  for  and  obtained  permission  to  organize  a  state  bank 
and  subscribed  for  stock  in  the  proposed  bank  but  the  incorporation 
was  never  completed,  and  there  was  much  publicity  put  out  on  the 
opening  of  the  bank,  with  a  party  present  in  the  proposed  building 
appointing  the  same  who  gave  an  order  for  savings  bank  books,  the 
latter  had  implied  authority  from  defendants  to  equip  the  bank  for 
banking  purposes  and  the  defendants  were  estopped  to  say  that  he  did 
not  represent  them,  and  defendants  were  liable  as  partners  for  the 
bank  book  order. 

Appeal  from  Municipal  Court  of  Chicago;  Hon.  Matthew  D.  Harm- 
gan,  presiding.  Judgment  reversed  and  remanded  with  directions 
Heard  in  first  division,  first  district,  this  court  at  October  term,  1941 ; 
opinion  filed  March  23,  1942.  Baker,  Holder  &  Hagstrom,  for  appel 
lant;  Joseph  G.  Hagstrom,  of  counsel;  Leslie  L.  Lyons,  for  certain 
appellees;  Leslie  L.  Lyons,  of  counsel;  Kamfner  &  Halligan,  for  certain 
other  appellee.  Opinion  by  Justice  O'Connor.  "Not  to  be  published 
in  full." 
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P.  J.  KOHL  &  CO.,  INC.,  a 
corporation, 

Appellant, 

v, 

H.  J.  BLOMOREN,  et  al, , 


APPEAL  PROM 

MUNICIPAL  COURT, 
OF'  CHICAGO, 


LUDWIG  SU33KAN,  ROSE  WEIHE3CHKIHCH 
and  HAZEN  M.  PANC08T, 
Appellees, 

MR.  JUSTICE  O'CONNOR  D  LIV  RHD  EH2  OPINION  OF  TMl  COURT. 

Plaintiff  brought  an  aetlon  against  defendants  to 
recover  il400,40,  the  amount  claimed  to  be  due  for  savings  bank 
books  sold  by  It  to  the  Rogers  Park  State  Bank  which  was  In  the 
process  of  being  organized,  defendants  being  persons  who  peti- 
tioned the  Auditor  of  Public  Accounts  for  permission  to  organize 
the  bank  under  the  statute  of  this  state  and  who  became  subscrib- 
ers for  stock  in  the  proposed  bank.   The  organization  of  the 
propoeed  bank  was  never  completed.   Three  of  the  defendants  were 
served  with  process;  they  filed  their  answer  denying  liability. 
Afterward  the  oase  was  tried  before  the  court  without  a  Jury  on 
a  stipulation  of  facts;  the  oourt  found  the  issues  against  plain- 
tiff and  it  appeals. 

The  facts  in  substance  are:  that  plaintiff  is  an 
Illinois  corporation;  that  defendant  Suseman  at  the  time  in  ru  ^« 
tion  operated  a  moving  picture  theatre  located  at  7074  North 
Clark  street;  that  defendant  Weimeschkirch  at  that  time  was  en- 
gaged in  the  undertaking  business  at  7066  North  Clark  street  and 
that  defendant  Pancost  was  an  Investment  manager  with  hie  place 
of  business  at  7068  North  Ashland  Boulevard,  all  in  Chicago, 
Each  of  the  three  businesses  was  in  a  radius  of  two  city  blocks 
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was  to  be  located.   In  fact  the  places  of  business  of  two  of 
the  defendants  were  looated  across  Clark  street  a  short  distance 
from  where  the  Rogers  Park  Bank,  being  Incorporated,  was  to  con- 
duct Its  bank, 

It  further  appears  from  the  stipulation  that  May  25, 
1939,  the  three  defendants,  with  others,  applied  to  the  Auditor 
of  Public  Accounts  for  permission  to  organize  a  stats  bank  "to 
be  known  as  the  'Rogers  Park  State  Bank  of  Chicago, *  at  7001 
North  Clark  Street*  Chicago,  which  was  to  have  a  capital  stock 
of  1200,000.  June  1,  1939,  application  was  filed  with  the  Auditor 
and  on  the  same  day  he  Issued  a  permit  to  defendants  and  others 
authorizing  them  to  proceed.  That  afterwards  defendants  and 
others  subscribed  for  stock  In  the  proposed  bank;  that  defendants 
did  not  secure  a  charter  for  the  operation  of  the  bank  and  none 
has  been  obtained;  that  June  1,  1939,  and  for  some  time  subse- 
quent, defendants  knew  that  premises  at  7001  North  Clark  street 
were  "being  established  and  furnished  suitable  for  banking  pur- 
posesH  and  that  there  were  in  and  about  the  premises  signs, 
notices  and  other  indicia  that  the  building  was  to  be  used  and 
occupied  by  the  Rogers  Park  State  Bank  of  Chicago  as  a  banking 
Institution;  that  an  the  exterior  walls  and  on  the  windows  in 
large  gold-faced  letters  the  name  "Rogers  Park  State  Bank*  ap- 
peared and  that  Harry  H.  Schoene  was  in  the  premises  occupying 
a  desk  and  there  was  no  other  person  except  a  young  lady  who 
operated  the  telephones  in  the  premises;  that  "Schoene  was  in 
charge  of  the  furnished  quarters  ***  for  all  intents  and  purposes 
designed  for  the  use  of  banking  ***  and  **•  was  dally  engaged 
In  the  laying  out,  furnishing  and  appointing  of  the  premises  *** 
for  the  purposes  of  preparing"  them  for  a  bank  under  the  name 
and  description  of  Rogers  Park  state  Bank  of  Chicago,  and  was 
installing  desks  and  chairs  to  be  used  in  connection  ^ith  the 
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bank.  June  8,  1939,  the  Rogers  Park  State  3&nk,  by  Schoene,  gave 
an  order  to  plaintiff  for  the  savings  bank  books  and  June  29 
they  vers  delivered  to  Schoene  at  7001  North  Clark  Street. 

It  is  further  stipulated  defendants  did  not  have  any 
knowledge  that  the  order  had  been  placed  with  plaintiff  for  the 
books  or  that  they  had  been  delivered.   That  the  books  "consti- 
tuted equipment  necessary  for  the  operation  of  any  banking  busi- 
ness," That  the  incorporation  was  never  completed  and  the  bank 
never  opened  for  business.  That  there  appeared  in  the  "Howard 
News"  (a  newspaper  of  general  circulation  in  the  community  of 
the  proposed  bank)  for  a  period  of  several  weeks,  advertisements 
which  are  in  the  record,  showing  a  picture  of  the  building. 
Notices  appeared  in  the  windows  of  the  building,  in  one  of  hlch 
it  was  stated:   "lou  are  invited  to  visit  ...  Your  MS  BANK  at 
Clark  and  Lunt"  (7001  North  Clark  Street)  naming  the  chairman, 
president,  vice-president  and  cashier,  and  assistant  cashier. 
The  name  of  Pancoet,  one  of  the  defendants,  appears  as  vice-presi- 
dent.  It  was  further  stated  in  this  document  that  the  bank  would 
formally  open  Saturday,  July  1st,  at  9  A,  M, ;  that  the  bank  was 
to  be  "Under  the  direction  of  veteran  bankers,  and  warmly  sup- 
ported by  prominent  residents  and  business  firms  of  the  North 
Side,  the  Rogers  Park  State  Bank  will  be  operated  on  sound  bank- 
ing principles,  tested  by  time.  •**  It  will  be  a  pleasure  to 
meet  you  in  this  beautiful  bank,  at  our  Formal  opening,  this 
Saturday, " 

Counsel  for  defendants  in  their  brief,  in  support  of  the 
Judgment  say:   "In  the  absence  of  a  clear  showing  that  the  defend- 
ants actively  participated  in  the  particular  transaction  between 
Schoene  and  the  plaintiff,  or  that  the  defendants  expressly  or 
impliedly  authorized  Schoene  to  incur  debts  on  their  behalf,  they 
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cannot  be  held  individually  liable  to  the  plaintiff  for  the  in- 
debtedness incurred,"  and  cite  a  number  of  cases,  tft  think  this 
is  a  correct  statement  of  one  legal  principle  applicable  to  the 
facte  in  the  case,  and  since  it  does  not  appear  from  the  record 
that  defendants  did  actively  participate  in  the  purchase  of  the 
books,  the  question  for  decision  is,  did  they  by  their  conduct, 
impliedly  authorize  Schoene  to  incur  the  indebtedness,  as  a  re- 
sult of  which,  they  would  be  estopped  to  deny  that  sohoene  acted 
as  their  agent?  In  support  of  their  contention  counsel  cite, 
among  other  cases,  Mendenhall  Co,  v.  Booher,  48  '.-,  .,  2d.  120 
(226  Mo,  App,  945)  which  they  say  Mis  precisely  in  point  with 
the  oase  at  bar, " 

In  that  case  an  attempt  was  made  to  organize  the  Tri- 
angle Drug  Club  but  there  was  a  failure  to  file  the  articles  of 
association  in  the  office  of  the  Secretary  of  State,  In  the 
meantime,  the  Triangle  Drug  Club  engaged  in  the  business  speci- 
fied in  the  articles  of  agreement  and  had  a  store-room  locat  d 
in  Kansas  City,  Missouri,  Dixon,  who  was  named  in  the  articles 
as  one  of  the  incorporators  and  also  as  secretary,  was  in  charge 
and  control  of  the  place  of  business.  He  ordered  merchandise 
from  plaintiff  in  the  name  of  the  Triangle  Drug  Club,  Inc.,  and 
it  not  having  been  paid  for,  suit  was  brought.  The  merchandise 
was  delivered  in  the  name  of  the  Triangle  Drug  Club,  Inc.,  and 
plaintiff  had  no  knowledge  of  any  restrictions  on  the  power  or 
authority  of  Dizon;  that  neither  of  the  defendants  had  any  speci- 
fic knowledge  that  the  merchandise  had  been  ordered  and  delivered. 
These  facts  were  stipulated  and  it  was  further  stipulated  "that 
defendants  had  requested  said  Dixon  not  to  place  any  orders  for 
merchandise  without  their  consent;  that  said  restrictions  were 
not  conveyed  to  plaintiffs,"  and  they  had  no  kno  ledge  of  suoh 
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restriotions. 

Counsel  for  defendants,  in  the  case  tit  bar,  in  referring 
to  the  Missouri  case  say:  "plaintiffs  contended  there  was  no 
corporation  in  existence,  either  de  facto  or  de  jure,  and  there- 
fore the  indiridu&l  incorporators  are  liable,  as  such,  for  the 
purchase  price  of  the  goods  bought  by  Dixon  in  the  name  of  the 
incompleted  corporation. "  Continuing  they  quote  from  the  Mis- 
souri case:   "Applying  these  rules  to  the  situation  disclosed 
by  the  agreed  statements  of  facts,  liability  cannot  attach  to 
defendants  individually,  unless,  in  addition  to  being  cosigners 
of  the  articles  of  agreement,  they  either  made  or  ratified  the 
contract  of  purchase  from  plaintiffs*   It  is  not  contended  de- 
fendants made  the  contracts  nor  ratified  the  purchases.   Under 
the  agreed  statement  of  facts, it  is  gleaned  the  purchases  were 
made  by  Dixon,  contrary  to  instructions  and  without  defendants1 
knowledge.  It  is  true  that  plaintiffs  may  not  have  known  of 
these  restrictions,  but  under  the  rule  of  caveat  emptor,  it  was 
their  duty  to  make  inquiry,  •*♦ 

"Liability  of  the  kind  sought  to  be  enforced  by  plaintiffs 
♦♦•must  be  supported  by  some  element  of  estoppel,  i,  e,,  the 
burden  was  on  plaintiffs  to  show  that  defendants,  by  act  or  vrord, 
gave  Dixon  either  express  or  implied  authority  to  take  control 
in  the  name  of  the  proposed  corporation  and  to  make  contracts 
in  its  name, 

"There  is  no  such  evidence  here.  The  agreed  statement 
of  facts  may  be  construed  to  the  effect  that  Dixon  acted  entirely 
on  his  own  Initiative,  without  any  authority  from  defendants. 
It  is  true  defendants  signed  and  acknowledged  the  articles  of 
association,  and  that  is  one  step,  but  only  one,  in  the  creation 
of  a  oorporate  entity.   It  is  admitted  in  the  agreed  statement 
of  facts  there  was  no  authority  given  to  Dixon,  and  none  can  be 
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implled,  simply  because  Dixon  was  In  charge  of  the  place  of 
buriness.   Thus,  It  Is  clear  that  defendants  cannot  be  held  in- 
dividually liable."  We  are  unable  to  agree  with  all  that  is 
said  in  that  case.  Moreover,  the  facte  are  not  in  point.  There 
Dixon,  who  gave  the  order  for  the  goode,  had  been  requested  by 
defendants  not  to  place  any  orders  for  merchandise  without  their 
consent*   Such  is  not  the  fact  in  the  case  before  us.   In  the 
instant  case  we  are  of  opinion  that  under  the  law,  Schoene  had 
implied  authority  to  order  the  pass  books. 

In  Inter-Qoean  Co.  v,  Robertson.  296  111.  92,  our 
Supreme  Court  held  that  vhere  there  was  an  attempt  in  good  faith 
to  organize  a  corporation  under  the  law  and  there  was  an  apparent 
compliance  with  the  provisions  of  the  law  and  a  user  of  corporate 
powers,  a  corporation  de  facto  existed,  notwithstanding  its 
neglect  to  file  for  record  its  certificate  of  complete  organiza- 
tion, and  the  individual  was  held  not  to  be  personally  liable 
for  property  sold  to  the  de  facto  corporation.  But  in  the  in- 
stant case  there  was  no  de  facto  corporation. 

We  hold  that  Schoene  had  implied  authority  from  defend- 
ants to  equip  the  premises  for  banking  purposes  including  the 
purchase  of  the  pass  books  and  that  defendants  are  now  estopped 
to  say  that  he  did  not  represent  them.   '3choene  was  in  the  build- 
ing, furnishing  and  equipping  it  for  banking  purposes.  He  there 
maintained  a  desk;  a  young  lady  was  also  employed  to  operate  the 
telephone.   Signs  were  placed  on  the  walls  of  the  building  an- 
nouncing the  new  bank  vrould  soon  open.  It  was  advertised  in  the 
local  newspaper.  Defendants  were  some  of  the  persons  who  applied 
to  the  Auditor  of  Public  Accounts  for  authority  to  organize  the 

bank,  the  authority  was  granted  and  a  permit  issued.  They  alpo 
subscribed  for  stock  in  the  proposed  bank  and  one  of  them,  Pan- 
cost,  was  named  as  vice-president.   In  these  circumstances,  we 
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think  Bohoene  aoted  as  their  agent  in  the  purohase  of  the  pass 
books  and  that  defendants  are  liable  for  the  purchase  prloe, 
Morse  v,  111*  P.  &  L.  Corp..  294  111.  App.  498. 

In  Pilsen  Brewing  Go.  v.  .ailaoe,  291  111.  59,  it  was 
sought  to  hold  individuals  liable  where  the  corporation  had  not 
complied  with  the  statute  in  changing  its  name.  The  court  said: 
"If  a  liability  existed  it  was  not  statutory  but  arose  from  a 
failure  to  comply  with  the  provisions  of  another  act  authorizing 
changing  the  names  of  corporations,  which  contains  no  Similar 
provision.   If  there  was  a  liability  it  rested  upon  the  rule  of 
law  that  when  individuals  act  under  a  corporate  form  and  in  a 
corporate  name  when  there  is,  in  fact,  no  corporation,  they  have 
not  thereby  absolved  themselves  from  pergonal  liability  and  are 
liable  as  partners*  Independently  of  section  18,  a  company 
which  is  not  a  corporate  body  is  a  partnership  composed  of  the 
officers  and  subscribers  to  the  articles  of  association.  Blgelow 
v.  Gregory.  73  111.  197;  Loverln  v.  AMcLaup,hlln,  161  id.  417j 
Hyerson  &  ^on  v#  Shaw.  277  id.  524. ■ 

In  the  Instant  case  we  are  of  opinion  that  defendants 
are  liable  under  the  rule  of  law  Just  quoted.   See  also  Richardson 
Fueling  Co.  v.  Seymour.  235  111.  319. 

For  the  reasons  stated,  the  Judgment  of  the  Municipal 
court  of  Chicago  is  reversed  and  the  cause  remanded  with  directions 
to  enter  Judgment  in  favor  of  plaintiff  and  against  defendants, 

JUDGMENT  I  If  WH   O  AND  REMANDED  WITH  DIRECTIONS. 

MeSurely,  P.  J.,  and  Matchett,  J.,  concur. 
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BOOOLAS   AUTO  FARfS   COUP AMY,    IX,  . 
ft  corporation, 

a 11 ant. 
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This  is  an  appeal  by  the  defendant  from  a  Judgment;  in 
favor  of  plaintiff,  entered  In  an  action  at  lav  to  recover  laaagea 
for  an  alleged  breach  of  a  written  contract.  Tee  complaint,  after 
setting  out  an  accepted  purchase  order,  which  ia  ahovn  at  length, 
alleged*  teat  defendant  beeaae  obligated  to  furnish  to  plaintiff 
8,000  tons  of  trucis  sarts  scrap,  subject  to  such  slight  deviation 
from  quantity  at  might  fee  necessarily  due  to  the  Inherent  difficulty 
of  furnishing  the  exact  quantity  of  aaterial  of  *aid  character;  and 
that  defendant  furnished  a  total  of  1S8&.6S75  tens  of  said  scrap, 
hut  failed  and  refused,  ur?on  plaintiff's  demand,  to  furnish  the 
balance  of  714.31^6  tons,  to  the  tMftft  of  plaintiff  in  the  sua  of 
*3,464.9S.  8y  its  aaended  answer,  defendant  denied  thst  it  became 
obligated  to  furnish  tc  plaintiff  2,000  tons  of  truck  parts  sc 
and  alleged  that  it  wee  obligated  only  to  sell,  to  the  extent  of 
2,00:  tens,  the  truck  parte  scrap  contained  In  four  silee  located 
in  the  yard  of  defendant;  and  th- 1  it  did  sail  and  deliver  all  of 
the  contents  of  said  four  piles. 

The  plaintiff1*  general  business  is  that  of  "urehaslng 
scrap,  second  grade  sheet  steel,  b«rs  and  second  hand  machinery. 
It  buys  miscellaneous  scrap  and  Junk  as  a  broker  end  sells  it  to 
the  steel  aille.   Defendant's  business  is  that  of  purchasing  auto- 
aobllee  and  truoks  for  the  purpose  of  wrecking  then  for  parts  and 
salvaging  for  sale  such  t>arts  as  are  usable  or  aan  be  reconditioned. 
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Its  business  does  not  include  buying  or  dealing  in  scrap,  which  fact 
was  known  to  plaintiff.   Incidents!  to       Iness  of  wrecking 
automobiles  and  truck*  for  oerts,  defendant  accumulates  scrap, 
being  the  automobile  and  truck  parts  thst  are  not  salable,  or  are 
broken  or  worn.  This  scrap  is  Just  the  accumulation  6*9r  a  period 
of  time,  it  sometimes  requiring  one  or  two  years  to  accumulate  enough 
for  sale,   defendant  operates  a  yard  at  1640  South  ^tate  -treet, 
Chlee»go,  in  which  the  esrs  and  trucks  are  wrecked  and  the  scrap 
accumulated.  The  i%et  thst  the  accumulation  and  sale  of  scrap  was 
Incidental  is  indicated  by  the  testimony  of  asro*l  -<  eisman,  president 
of  defendant,  thst  the  defendant* e  business  includes  thirty-three 
different  locations  in  addition  to  its  main  store  and  the  yard  in 
question. 

Prior  to  the  execution  of  the  contract  hereinafter  mentioned, 
defendant,  in  its  said  yard,  h&3  five  oilee  of  accumulated  parts  eer  - 
one  of  automobile  castings  and  the  othar  four  of  scrap  cte«l« 
Different  estimates  of  the  else  of  these  piles  were  that  they  were 
from  twelve  to  fifteen  feet  high  and  from  ten  to  twenty  feet  square, 
squared  off  on  top  and  piled  around  the  sides  to  furnish  a  wall  eo 
that  they  would  not  turn  over.  Pef end«nt  did  not  know  the  weight  of 
these  piles,  as  it  had  no  mmjjf  of  weighing  them. 

Pohn  Iron  and  Metal  Company  is  e  Chicago  concern  dealing 
in  scrap.  Albert  eisman,  manager  of  defendant,  went  to  me  ?oha 
yard  to  see  whether  he  could  buy  any  automobile  ©r  truck  parts.   hile 
there,  he  was  asked  by  illl*n  ohn  whether  defendant  had  any  scrap 
for  sale.  The  following  day,  John  came  to  defendant's  yard  and 
Albert  eisman  showed  him  the  ollee  of  scrap.  The  next  day,   ohn 
snd  llllsm  0.   eiss,  president  of  plaintiff,  ti&m*   to  defendant's  yard, 
at  whloh  time  'ohn  offered  'eisman    (    f0r  the  four  piles  of 
steal  scrap,  but  eisman  refused  to  sell  except  by  the  ton.  Two  days 
thereafter,  ohn,   eie&,  and  two  men  tr&m   a  steel  mill  came  to  the 
yard.  One  or  both  of  the  men  from  the  mill  climbed  up  on  the  oiles 
and  examined  them.  One  of  the  mill  men  guessed  the  weight  at  5500  tons. 
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There  is  conflicting  evidence  as  to  whether  Albert  eleman  made  &  guess, 
^r.   else  resitted  that  all  the  pereone  present  vere  Just  guessing  &s 
to  the  veight.   Pohn'e  offer  of  '50,000  for  the  four  pllee  was  renewed 
end  Albert  elsman  again  refuted  to  eell  except  by  the  ton.   ?>ohn 
wished  to  buy  at  least  2,000  tons  and  Albert  jelsaan  reolied  that 
be  didn't  know  whether  he  could  sell  that  such,   iohn  testified  that 
*I  thought  there  wae  around  5600  tone,  or  I  wouldn't  have  offered 
bin  £30,000". 

Sameol  -eisnan  testified  thst,  in  reply  to  !ohn'#  offer  of 
.30,000  made  to  bin,  be  first  asked  Pohn  *Row  do  you  come  to  that 
figure?  •  and  ijohn  replied*   "That  is  what  it  is  worth  to  as  and  1 
will  give  you  30,000  and  give  you  that  right  on  the  line",  velaauui 
also  said  that  defendant  could  only  sail  whet  it  had  in  the  oiles  and 
it  did  not  vant  to  eell  it  as  a  lump.   Samuel  eisaan  also  said  to 

ohn  in  this  ease  connection  that  be  di^  not  want  to  sell  for  a  lump 
sun  of  $30,000  beeeuse  he  did  not  anow  whst  was  in  the  piles  and  he 
did  not  >?ant  to  "sting"  either  iohn  or  himself  in  selling  the  whole 
piles  as  it  night  be  sore  or  it  night  be  lees.   "That  la  all  we  save 
got  there  to  eell  is  what  you  see  and  I  don't  want  to  obligate  myself 
for  anything  else  but  what  you  see  there*,  '^elsman  also  testified 
that  ?©hn  wented  to  buy  2,000  tone  or  "half  of  the  piles*  and  that 

elsman  replied  *I  don't  know  how  much  is  in  there,  you  tell  ae  half, 

and  that  ;  ohn  replied  *¥m   estimated  It.   Wt  had  the  steel  company, 

they  examined  the  steel  there  and  thay  estimated  between  three  and 

four  thousand  tons.*  The  following  day  iohn  and  k'els?  returned  to 

defendant's  yard,  and  brought  with  them  a  contract  which  plaintiff  had 

prepared.  This  contract,  after  the  chsnges  indicated  on  the  face 

thereof  were  made,  was  signed,  and  is,  se  follows; 

Heats  Confirmation  of  Purchase 

Telephones}  abash  0880 
eh  0681 
sh  0882 
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MIM.A8S   ST  TIPMKRT  CO. 

400-406   ^outfe     linton    »tf|>< 
"hi cage 

Ho.   4600 
JfWlBL  August  S3,    1939 

Rum       Douglas  Attto  Parts  Coaneny,    Inc. 
Address     1640  ;>outh     tat?  ItMMrt,    "iiieego,    111. 
This  confirms  ourchape  made  of  »v-r.   *-'#u#;4ae     eisman 

«XX0S¥8       Approx.     2,000  tons 

DESCRIPTION     Truck  part*     crap,    at  insr.eeted 

c?ual  amounts  to  be  rsrsoved  from  the  top  of  the 
four  piles  inspected* 

PRICK  Ten  -oilers  (   10.00)  per  net  ton. 

f.O.B.   «A«s     tour  Yard. 

Terms        10,000,00  deposit  with  order;  balance  to  be  paid 
as  Material  Is  shipped. 

Shipment     Material  to  fee  removed  within  sixty  days. 
to  be  Made 

By  Poha  Iron  anri  Metal  Co. 

("escribe  Material  in  your  Bill 
of  Lading  as  .  .  .  .) 

REMARKS      geaeumeye  weight*  *«4  **#**?*»♦*  *•  «ev#«s  ee*41em*a4. 
Railroad  weights. 
As  per  arrangement  a  made  with  Hr.  *emg**«  <*i«man. 


SOTEt  1.  If  the  material  l*  not  shipped  on  or  bafore  th*  time 
specified  herein,  the  r-urciu.eer  has  the  privilege  of 
cancelling  this  contract  without  notice. 

2.   A«l  oars  shipped  on  this  9*4*9  aust  be  loaded  to  ailroad 

minimum  or  excess  freight  will  be  charged  to  sellers  account. 

mm  bo®  ■  mr  oo. 

&ccept*d  by  Gouglas  Auto  ^arts  Co. 

a.     elsaan 
tate * 

It  is  to  be  not*?3  that  this  oontreet  orovi'iea  for  the  sale 

of  "Approx.  2,000  tons  ^ruck  ferts  "crep,  *s  Inspected  ^oual  saounts 

to  be  removed  from  the  top  of  the  four  piles  inspected.*  IfiUlM 

G.  elss,  president  of  plaintiff,  testified  thst  he  ^nted  to  see 

the  scrap  he  wss  buying;  thst  he  wss  interacted  in  seeing  the  scrap 

he  bought;  thst  he  m  tons;  th?t  he  >rsnt«d  to  sea  the  scrap  in 

every  single  ton  physically  with  his  own  eyes;  that  the  words  "truck 

parts  scrap"  were  typed  into  the  eentraet  in  his  office;  that  the  mill 
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inspectors  wanted  to  make  sure  that  the  scrap  which  was  delivered  to 
the*  was  the  scrap  they  saw;  that  the  scrap  plaintiff  was  interested 
la  getting  was  what  he  had  seen  and  that  was  why  he  Inspected  thli 
material  as  No.  1  he&vjr  melting  steel,  there  was  no  mention  in  the 
contract  of  No.  1.  heavy  melting  steel  but  only  "truck  parts  scrap, 
as  inspected";  and  that  the  phrase  "equal  amounts  to  be  removed  from 
the  top  of  the  four  piles  inspected"  mBf  p-ut  in  the  contract  st  the 
suggestion  of  the  mill  men  because  they  anted  to  make  sure  that  the 
eerap  which  was  oeiivared  to  them  wbs  thst  which  they  saw, 

Pohn  Iron  4  Metal  Company  removed  the  contents  of  all  four 
olles,  the  weight  of  which  was  ascertained  to  be  1286.6875  tons,   ^hen 
Wales  called  Albert  elsmsn  on  the  telephone  with  reference  to  the 
olalmed  shortage,  *eisamn  rolled:   "Thgt  is  all  there  was.  I  Juet 
eold  you  what  there  was  In  the  four  piles  and  thst  Is  all",  a  number 
of  exhibits  are  included  In  the  statement  of  facts,  concerning  corres- 
pondence between  plaintiff  and  defendant  regarding  the  alleged  defic- 
iency. 

The  trial  Court  found  that  plaintiff  bought  «»d  defendant  sold 

"truck  parts  scrap  as  inspected"  in  the  four  nlles  of  scrap  at 
defendant's  yard,  but  entered  judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  for  3,4£4»87  and  costs. 

The  defendant  suggests  that  in  construing  a  written  instrument, 
the  whole  instrument  must  be  taken  together.  In  order  to  arrive  at 
the  intsntlon  of  the  parties.  This  is  the  general  rule  that  applies 
in  construing  a  written  contract  such  as  Is  the  subject  of  this  oontro- 
^•r*f.     Plaintiff's  theory  In  this  case  Is  thst  the  contract  called 
absolutely  for  the  ale  ot   ap r roxlm&tely  8,000  tone,  but  defendant 
suggests  th*-t  this  theory  would  b«  sx.pllcebl*  only  if  the  provision 
"truok  parts  scrap,  as  Inspected,  mousl  amounts  to  be  removed  from 
the  top  of  the  four  pilss  inspected"  had  not  bean  a  part  of  the  contract. 
Defendant  further  srgues  that  this  theory  becomes  untenable  when  this 
provision  is  considered,  and,  even  without  the  aid  of  evidenoe  as  to 
surrounding  oiroumet^nees,  the  only  proper  construction  of  the  contract, 
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as  a  whole,  1»  that  it  dealt  with  the  definite  truck  part*  sorac 
vhloh  was  eont  lnsd  in  the  four  piles  and  hsd  been  lnsoeoted.  The 
intention  of  the  oarties  Is  to  be  determined  from  the  language 
employed,  when  read  in  the  light  of  the  context  of  the  instrument 
and  such  surrounding  olrcumstsnoes  as  will  aid  the  oourt  In  arriving 
at  the  true  Intention  and  meaning  of  the  parties. 

The  plaintiff  urges  that  this  was  not  a  contract  to  sell 
a  specific  lot  of  goods  in  ths  sense  that  it  *<?ae  a  sale  of  the  four 
niles  of  scrap  regardless  of  their  contents,  but  was  a  contract  to 
deliver  2,000  tons  of  scran  of  the  cuallty  inspected  by  first  taking 
scrap  evenly  frost  the  tops  of  the  four  piles  and  then  using  other 
scrap,  if  necessary,  to  fill  the  order.   Plaintiff  agrees  that  an 
instrument  must  be  read  as  a  whole  to  determine  Its  meaning,  that 
the  aeaning  of  the  language  used  in  a  contract  when  there  is  any  doubt 
as  to  its  meaning  oust  be  determined  in  the  light  of  the  surrounding 
circumstances,  and  that  a  contract  is  construed  most  strongly  against 
the  party  who  prepared  it,  if  the  contract  Is  ambiguous.  Kowever, 
plaintiff  contends  that  the  contract  In  question  contains  no  ambiguity. 

The  point  of  most  importance,  therefore,  seams  to  be  the 
construction  of  that  part  of  the  contract  which  provides  "Truck  parts 
scrap  as  inspected  cual  amounts  to  be  removed  from  the  top  of  the 
four  piles  inspected*,  and  the  words  "Appro*.  £,000  tons*.  Defendant 
suggests  that  the  words  *Approx.  2,000  tons*  were  only  words  of 
limitation,  and  that  the  contract  shows  on  its  faoe  that  it  was  an 
agreement  to  sell  specific  property.  a»  ve  read  and  understand  the 
contract  before  us,  the  number  iff  tone  that  was  purchased  *bs  fixed 
by  the  fact  that  there  were  four  piles,  in  which  there  was  "aoprox. 
2,000  tons"  of  scrap,  webster**  dictionary  defines  "a  * roxiaafe*  as 
•an  approach  to  ■  correct  estimate,  or  to  a  given  quantity  or  quality", 
*>'hen  we  consider  the  words  "approx.  J:,  COO  tons",  as  used  in  the 
contract,  they  would  seem  to  mean  and  to  have  been  used  by  the  parties 


■  i>  I     r\  | 


>*«!  •ntt  ttfiW  Is 

3«ia«ti  »if* 
Ti   Of   an 


Bfli    •  »   |KN 


*»«"•••  t9dmmx  rxnrjn©* 

■<tt'S  Snet  •ill  n* 

■    .fret-too   f   ©J  4Mo*qq*  M* 


? 

as  "an  abroach  to  s  correct  estimate".   Applying  this  definition  to 

the  oontraot,  the  words  used  would  se^m  to  mean  th^t  the  sartiae,  in 

effect,  made  an  estimate  of  the  amount  of  scrap  that  wet  contained 

In  the  four  piles,  the  figure  of  2,000  tons  being  the  ap  roxlmate 

amount  that  was  oontalned  in  then. 

Defendant  oalla  attention  to  the  ease  of  Sheffield  Stoefr 

*  Iron  Co.  v.  Jos.  Joseph  *  Brothers  Cm..  S38  111.  a$b.  4.6.  That  was 

an  appeal  by  the  defendant  frosi  a  Judgment  against  it  for  5,300, 

'.  ntiff  claiming  damages  for  nondelivery  of  approximately  900  tons 

of  steel  billets  purchased  by  plaintiff  from  defendant  in  1919,  and 

for  freight  paid  by  plaintiff  on  four  cars  of  such  steal  which  were 

rejected  because  ths  material  shipped  therein  v&g  not  according  to 

the  contract,   .noting  from  a  portion  of  the  opinion,  th*  court  in 

that  case  said; 

"...  But  apart  from  the  letters  there  was  fiome  evidence 
tending  to  supoort  defendant1*!  theory  that  plaintiff  had  full  knowledge 
of  the  feet  thst  defendant1 s  only  source  of  supply  was  the  material 
purchased  from  the  overnaent,  and  that  ths  contract  between  the 
parties  vas  made  upon  that  basis,  calling  for  the  delivery  to  the 

intlff,  as  the  *&ne  should  be  shipped  by  the  0©v«rassent,  of  the 
same  'approximate1  quantity  of  the  specified  steel  billets  which 
defendant  had  purchased  from  the  Oovernnsant.  If,  in  fact,  the  contract 
between  plaintiff  and  defendant  was  made  upon  that  b*sis,  *  as  the 
oontraot  Itself  and  the  letter  of  August  7,  1919,  seems  to  indicate  - 

nd  if  plaintiff  received  from  defendant  all  the  specified  material 
which  was  actually  delivered  to  defendant  by  the  Government,  defendant 
it  not  liable  for  not  delivering  the  remainder  of  the  *»-  roximate' 

quantity  specified  In  other  words,  if  such  be  the  facts, 

the  contract  as  made  was  a  conditional  one,  in  which  def end«At*a 
obligation  to  deliver  the  specified  quantity  to  the  plaintiff  was 
dependent  upon  the  supply  in  the  hands  of  the  Government,  and  if 

lalntiff  received  from  defendant  all  the  specified  waterial  the  govern- 
ment delivered  to  defendant,  there  was  no  breach  of  the  contract. 
-.'#  fondant  offered  several  Instructions  on  this  theory,  which  it 
error  for  ths  court  to  refuse." 

It  is,  thus,  autgrent  from  the  fsots  in  that  case  that  the  defendant 

there  delivered  all  the  steel  billets  to  olaintlff  whioh  defendant 

received  from  the  Ocveraasnt,  Under  such  elresastances,  the  court 

held  that  there  was  no  breach  of  the  contract,   as  suggested.  In  the 

instant  ease  approximately  2,000  toni  of  truck  parts  scrap  was  the 

-mount  which  plaintiff  wished  to  purchase,  and  1?85.S8?5  tons  was  the 

amount  delivered,  dng  all  tfc  t  the  defendant  had  in  its  four  piles 
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of  truck  parti  ttorsp.     In  the  'hofflold  oase  the  plaintiff  knew  that 
defendant  yt*  Halted  to  hat  It  might  receive  from  the  Government; 
and  In  the  instant  ease  the  olalntlff  knew  thc.t  defendant  was  Halted 
by  the  amount  of  true*  parte  bo rap  It  had  on  hand  In  the  four  oiles. 
It  follow*,  therefore,  th*t  defendant  Is  not  liable  for  not  delivering 
the  remainder  of  the  "aoprox. "  quantity  specified.   Such  a  holding 
eeeae  to  agree  with  the  authority  of  the  hef field  esse  where  the 
defendant's  obligation  to  deliver  depended  •£  a  Vial  tad  source  of 
supply  froa  the  Oovusraaent.   The  better  construction  of  the  word 
kapg  roxlaately",  as  uaed  In  the  contract  In  suction,  would  be  f.h 
Its  aeanlng  is  Halted  to  the  amount  of  truck  asdftf  scrap  actually 
on  hand,  where  plaintiff  knew  that  defendant's  only  source  of  eu>--ly 
was  such  accumulation  of  scrap  as  then  was  on  hand. 

It  is  urged  by  defendant  that  It  completely  fulfilled  the 
contract  by  delivering  all  of  the  contents  of  the  four  piles  Inspected, 
and  we  agrea  with  the  (suggestion  offered.  Froa  the  facts  as  detailed 
in  this  opinion  as  well  as  under  the  t*ras  of  the  contract,  we  are 
of  the  opinion  that  olalntlff  received  all  th- 1  was  called  for  by 
the  contract.  Other  questions  arcear  In  the  briefs  of  the  parties, 
but  we  are  satisfied,  froa  the  <?ueetiona  passed  upon  in  this  opinion, 
that  the  trial  court  erred  in  entering  judgment  for  plaintiff.   The 
trial  court  Judgment  le,  therefore,  reversed,  and  the  mil  remanded 
to  the  trial  oourt  with  directions  that  the  court  find  the  issues 
for  defendant  and  enter  Judgment  thereon  against  plaintiff. 

Btn«£(  F.J.  Aii  '  UL-.Y,  J.  GORCB8. 
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MARY  JANKOWSKI,  Administratrix 
of  the  Estate  of  FRANK  JANKOWSKI, 
Deceased,  for  use  ©f  CLYDE  HOLLARIS, 
A  Minor,  by  ALBERT  HOLLARIS,  Guar- 
dian, 

Appellant, 

v. 

GENERAL  ACCIDENT  FIRE  &   LIFE 
ASSURANCE  CORP.,  LTD.,  Garnishee, 
Appellee, 


1*3 


IN  GARNISHMENT 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 

JL  ij   JL  ©  rk  ■■. 


MR.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
Clyde  Hollaris,  a  minor,  by  Albert  Hollaris,  Guardian, 
recovered  a  judgment  for  $20,000  against  Mary  Jankowski, 
Administratrix  of  the  Estate  of  Frank  Jankowski,  deceased, 
for  damages  for  personal  injuries  sustained  by  the  minor  due 
to  the  alleged  negligent  operation  of  a  motor  truck  by  Frank 
Jankowski,  deceased.  The  parties  to  the  instant  appeal  stipulated 
that  after  the  entry  of  the  judgment  in  the  personal  injury  case 
and  within  the  time  provided  by  the  statute  and  the  rules  of  the 
Appellate  court  for  this  District,  a  notice  of  appeal  was  filed 
in  the  trial  court  and  notice  of  the  intention  to  file  duly  served 
on  the  attorney  for  plaintiff j  that  a  transcript  of  the  testimony 
heard  at  the  trial  had  been  prepared  by  the  appellant  in  the  per- 
sonal Injury  case  and  that  this  transcript  was  at  the  time  of  the 
filing  of  the  stipulation  in  the  hands  of  the  plaintiff's  attorney » 
We  may  state  that  the  records  of  this  court  show  that  the  record 
from  the  trial  court  in  the  personal  injury  case  has  been  filed  in 
this  court;  also  an  abstract  of  record  and  briefs  on  behalf  of  the 
appellant  and  appellee;  that  oral  arguments  have  been  requested. 
No  appeal  bond  was  filed  by  the  judgment  debtor  nor  by  tho  garnishee 
defendant  and  execution  issued  on  the  judgment  was  returned  nulla. 
bona  by  the  sheriff.  After  the  appeal  had  been  perfected  in  this 


court  the  instant  garnishment  proceeding  was  filed „  The  defendant 
garnishee,  General  Accident  Fire  &  Life  Assurance  Corporation,  Ltd., 
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had  entered  Into  a  contract  of  insurance  with  the  judgment  debtor, 
deceased,  by  the  terms  of  which  the  garnishee  defendant  carried  a 
public  liability  insurance  policy  upon  the  truck  of  the  judgment 
debtor  involved  in  the  accident.  In  view  of  the  position  taken  by 
the  garnishee  defendant  it  is  unnecessary  to  state  all  of  the 
interrogatories  and  answers  thereto  that  were  filed  in  the  garnish- 
ment proceeding.  The  garnishee  defendant  answered,  "Yes,M  to  the 
following  interrogatory:  "On  and  prior  to  .August  14,  1937*  <H& 
the  above  named  Frank  Jankowski  have  a  policy  of  insurance  in  your 
company  insuring  a  certain  motor  truck  of  the  said  Prank  Jankowski 
as  to  public  liability  for  injuries  to  the  general  public  sustained 
or  caused  by  the  said  motor  truck  or  motor  vehicle  which  said  motor 
truck  or  motor  vehicle  was  involved  in  an  accident  causing  injuries 
to  Clyde  Hollaris  on  or  about  August  14,  1937>  at  about  9*3°  a*  m,, 
in  an  alley  which  ran  parallel  with  and  adjacent  to  North  Avenue, 
in  the  1500  block  thereof,  and  approximately  behind  the  premises 
known  as  1514  West  North  Avenue,  Chicago,  Illinois,  which  said 
accident  was  the  basis  of  the  above  entitled  suit  and  resulted, 
upon  trial,  in  a j judgment  in  favor  of  the  said  Clyde  Hollaris 
and  against  one  kary  Jankowski,  Administratrix  of  the  "state  of 
Frank  Jankowski,  deceased,  in  the  sum  of  $20,000.00?"  It  also 
answered  that  by  reason  of  the  terms  of  the  policy  it  furnished 
an  attorney  to  defend  the  cause  in  the  trial  court;  that  it  paid 
the  expenses  of  investigation,  preparation  and  defense  of  the 
cause;  that  it  employed  an  attorney  to  represent  the  judgment 
debtor  upon  the  appeal  to  this  court.  It  also  answered  that 
the  coverage  limits  for  public  liability,  under  the  terms  of  the 
policy,  were  $10,000  for  bodily  injuries  for  each  person.  The 
garnishee  defendant  attached  a  specimen  copy  of  the  policy  to 

one  of  its  answers.  After  the  answers  had  been  filed  by  the 
garnishee  defendant  the  beneficial  plaintiff  moved  for  "J#@nent 
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pro  tanto  against  the  garnishee  defendant  upon  its  sworn  answers. 
The  trial  court  entered  an  order  denying  the  motion  and  discharging 
the  garnishee  defendant.  The  beneficial  plaintiff  appeals. 

The  pertinent  parts  of  the  policy  in  question  provide: 

"I.  Coverage  A—  Bodily  Injury  Disability 

"To  pay  on  behalf  of  the  insured  all  sums  which  the  insured 
shall  become  obligated  to  pay  by  reason  of  the  liability  imposed 
upon  him  by  law  for  damages,  including  damages  for  care  and  loss 
of  services,  because  of  bodily  injury,  including  death  at  any  time 
resulting  therefrom,  sustained  by  any  person  or  persons,  caused 
by  accident  and  arising  out  of  the  o?/nership,  maintenance  or  use 
of  the  automobile, 

■»  *rw     '  '  ' 

M7»  Action  Against  Corporation,  No  action  shall  lie 
against  the  corporation  unless,  as  a  condition  precedent  thereto, 
the  insured  shall  have  fully  complied  with  all  the  conditions 
hereof,  nor  until  the  amount  of  the  insured's  obligation  to  pay 
shall  have  been  finally  determined  either  by  judgment  against 
the  Insured  after  actual  trial  or  by  written  agreement  of  the 
insured,  the  claimant,  and  the  corporation,  nor  in  either  event 
unless  suit  is  instituted  within  two  years  and  one  day  after  the 
date  of  such  judgment  or  written  agreement, 

"Any  person  or  his  legal  representative  who  has  secured 
such  judgment  or  written  agreement  shall  thereafter  be  entitled 
to  recover  under  the  terms  of  this  policy  in  the  same  manner  and 
to  the  same  extant  as  the  insured.  Nothing  contained  in  this 
policy  shall  give  any  person  or  organization  any  right  to  join 
the  corporation  as  a  co-defendant  in  any  action  against  the 
insured  to  determine  the  insured's  liability, 

"Bankruptcy  or  insolvency  of  the  insured  shall  "tiw-relieve 
the  corporation  of  any  of  its  obligations  hereunder."  (Italics 


.aiswaas  aim: 

-  A  ©jjwsvoo     ,1" 

i&de 

Ntff    fR4   2       !.         ■     ."  r  '     <    "    •>-":     >  1  ,o      ".   I        ;.:•         K.    :  '  v,    8   lo 

,  ^  '*ceri^  gaLJ  Ix's&i 

Euue  ;ta*Mooj  Xd 

■        ;   ericf 

:'         ■ 

-leu 
:Lri  io  jao*i9q  v. 

- 


-4- 
ours,) 

The  theory  of  the  beneficial  plaintiff  is: 

"1.  The  judgment  debtor's  'obligation  (as  an  insured 
of  the  said  garnishee  insurance  company)  to  pay'  damages  to 
the  judgment  creditor  has  been  'finally  determined  by  judgment 
against  the  insured  after  actual  trial'  at  the  sum  of  Twenty 
Thousand  Dollars, 

H2.  An  execution  issued  thereon  had  been  returned  nulla 
bona  by  the  sheriff  of  Cook  County. 

"3,  The  garnishee  insurance  company  has  bound  itself, 
by  written  contract— 

M'To  pay  on  behalf  of  the  insured'  (the  .judgment  debtor 
herein)  'all  sums  which  the  insured  shall  become  obligated  to  pay. 
by  reason  of  the  liability  imposed  upon  him  by  law  for  damages 
"»**  because  of  bodily  injury  ***/ sustained  by  any  person  ©r 
persons  caused  by  accident  and  arising  out  of  the  owner  ship,  f 
maintenance f   or  use  of  the  automobile.  • 

M4.  By  the  same  written  agreement f   the  garnishee  insur- 
ance company  further  agreed  that— • 

"'Any  person  or  his  legal  representative  who  has  secured 
such  judgment  ■***^shall  thereafter  be  entitled,  to  recover  under 
the  terms  of  this  policy  in  the  same  manner  and  to  the  same 
extent  as  the  insured.  • 

"5«  Under  oathf  the  garnishee  insurance  company  expressly 
admitted,  the  extent  of  its  coverage  to  be  Ten  Thousand  Dollars, 

w6.  Ho  stay  order  or  supersedeas  of  any  kind  has  ever 
been  procured  to  prevent  the  enforcement  and  collection  of  said 
judgment, 

"7»  THEREFORE,  upon  the  admissions  in  the  sworn  answer 

of  the  garnishee  insurance  company  to  the  additional  in8*|£bgatories 
propounded  to  it,  there  should  have  been  a  judgment  entered  against 
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the  said  garnishee  Insurance  company  upon  its  said  answer  to 
said  additional  interrogatories  pro  tanto  to  the  extent  of  its 
coverage,  viz:  ««rthe  sum  of  Ten  Thousand  Dollars  together  with 
interest  on  said  sum  from  the  date  of  the  Judgment  in  the 
original  action  and  all  legal  court  costs  awarded  the  judgment 
creditor  herein." 

The  sole  defense  of  the  garnishee  defendant  is  that  the 
garnishment  proceedings  were  prematurely  brought  because  there 
was  an  appeal  from  the  judgment  in  the  original  suit  then  pend- 
ing in  this  court  and,  therefore,  "under  the  terms  of  the  policy 
there  was  no  final  determination  by  judgment  as  required  by  the 
policy. " 

Under  the  provisions  of  the  Civil  Practice  Act  an  appeal 
does  not  suspend  the  operation  of  the  judgment  appealed  from 
unless  the  appellant,  after  notice  duly  served,  gives  and  files 
bond  within  thirty  days  after  entry  of  such  judgment  or  within 
such  further  time  as  the  trial  court  may  allow  within  such  thirty 
days,  and  as  the  defendant  in  the  original  suit  did  not  file  a 
bond  the  plaintiff  in  that  suit  was  not  obliged  to  await  the  (j^nOj  i^, 
outcome  of  the  appeal  as  he  had  the  clear  right  to  obtain  satis-  i//  7 
faction  of  his  judgment  by  all  appropriate  means,  ^t  is  con- 
ceded that  the  only  way  that  the  judgment  debtor  could  have 
suspended  that  right  was  to  file  an  appeal  bond  which  would 
operate  as  a  supersedeas.  The  policy  provides  that  no  action 
will  lie  against  the  insurer  "until  the  amount  of  the  insured1 s 
obligation  tc  pay  shall  have  been  finally  determined  either  by 
judgment  against  the  insured  after  actual  trial  or  by  written 
agreement  of  the  insured,  the  claimant,  and  the  corporation," 
and  the  garnishee  defendant  contends  that  under  this  provision 
no  action  would  lie  against  it  until  the  right  of  rppeal  had 
been  exhausted.  T/.e  are  unable  to  agree  with  this  conteni^4S 
If  the  garnishee  defendant  intended  the  policy  to  have  that  effect 
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it  would  have  used  language  similar  to  that  used  in  the  policy 

■'J 
in  Scott  vf  Inter-Insurance  Exchange ^  352  Ill#  572,  580,/viz; 

"No  action  shall  be  maintained  against  the  exchange  ***  unless 
brought  after  the  liability,***  shall  have  been  fixed  either  by 
a  final  judgment  against  the  assured  ,**%»  The  distinction 
between  the  two  provisions  is  obvious  and  it  is  made  still  clearer 
by  the  further  provision  in  the  instant  policy  that  "No  action  shall 
lie  against  the  corporation  <*■**  unless  suit  is  instituted  within  two 
years  and  one  day  after  the  date  of  such  judgment  or  written  agree- 
ment." Paragraph  7  in  the  policy  provides  that  "Any  person  or  his 
legal  representative  who  ha3  secured  such  judgment  or  written  agree- 
ment shall  thereafter  be  entitled  to  recover  under  the  terms  of 
this  policy  in  the  same  manner  and  t©  the  same  extent  as  the 
insured."  Plaintiff  commenced  garnishment  proceedings  against 
the  insurance  company  instead  of  instituting  direct  proceedings 
against  it,  but  plaintiff  had  the  right  to  follow  either  method, 
(See  Bartkowski  vn  Commercial  Casualty  Ins.  Co..  275  111.  «PP.  ^97, 
5125  Poeline  v.  Central  Mutual  Ins.  Co..  280  111.  App,  5,  10.) 
If  plaintiff  had  proceeded  directly  against  the  garnishee  defendant 
the  pendency  of  the  appeal  without  an  appeal  bond  would  not  have  been 
a  defense  to  the  action,  tfhy  should  it  constitute  a  defense  to  the 
garnishment  proceeding? 

The  beneficial  plaintiff  cites  Marineer  v.  Bankers  Tndei^nlty 
Ins.  Co..  288  111.  App.  335,  in  support  of  his  contention  that  he 
was  entitled  to  judgment  pro  tantq  against  the  garnishee  defendant. 
In  that  case  the  plaintiffs  in  the  garnishment  proceeding,  on 
November  8,  1935,  recovered  a  judgment  for  $3*529.5°  against  the 
Insurance  Company  garnishee.  The  garnishment  proceedings  were 
based  upon  a  judgment  for  $3,500  entered  on  May  3,  1935*  against 
the  defendants  Leslie  Maringer  and  Virgil  Maringer,  A/j  execution 
was  returned  unsatisfied  on  June  6,  1935.  Following  the  entry  of 
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the  judgment  in  the  original  suit,  the  defendants,  represented 
by  the  attorneys  for  the  Insurance  Company,  perfected  an  appeal 
to  this  court  and  the  records  of  this  court  show  that  no  bond 
was  given  upon  the  appeal,  While  the  appeal  was  pending  the 
garnishment  proceedings  were  commenced,  on  September  16,  1935* 
The  Appellate  jjourt  said  (pp.  346,  34-7 )s   "We  quite  agree  with 
the  defendant  that  the  plaintiff  must  recover  if  at  all  against 
the  defendant  insurance  company  upon  the  ground  that  the  action 
is  one  covered  by  the  terms  of  the  insurance  policy,  and  is  an 
indebtedness  due  from  the  company  to  the  Maringers,  This. 
indebtedness  became  fixed  and  certain  when  the  .judgment  was  , 
entered  in  the  negligence  action  against  the  &aringersff  and 
the  plaintiff  in  the  instant  case  was  entitled  to  the  judgment 
against  the  garnishee,  defendant.  It  follows  from  the  views 
herein  expressed  that  the  trial  court  did  not  err  in  entering 
judgment,  and  it  is  therefore  affirmed."  (Italics  ours.) 
The  Appellate  jiourt  stated  that  it  had  already  affirmed  the 
judgment  in  the  original  suit  and  that  no  further  steps  had 
been  taken  to  present  the  matter  to  the  Supreme  jjourt  of 
Illinois,  and  the  garnishee  defendant  in  the  instant  case  con- 
tends that  the  decision  in  the  Laringer  case  was  based  upon  the 
fact  that  the  obligation  of  the  Insurance  Company  to  pay  had  been 
finally  determined.  We  cannot  agree  with  this  contention,  as  the 
garnishment  proceedings  were  instituted  in  the  nisi  prius  court 
while  the  appeal  from  the  negligence  judgment  was  still  pending 
and  undisposed  of,  and  the  Appellate  court  sustained  judgment  in 
the  garnishment  proceedings  upon  the  theory  that  the  indebtedness 
became  fixed  and  certain  when  the  judgment  was  entered  in  the  neg- 
ligence action.  If  the  Appellate  court  had  not  so  held,  the  gar- 
nishment proceeding  would  have  been  prematurely  brought  and  the 
Appellate  court  would  have  been  compelled  to  reverse  the^pragment 
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entered  in  that  proceeding.  The  garnishee  defendant  cites  in 
support  of  its  position  Roberts  v.  Central  Mutvtal  Inst  Cotf  285 
111.  App»  408.  There  it  appears  that  the  bond  which  the  Insur- 
ance Company  gave  was  furnished  pursuant  to  the  provisions  of  a 
mandatory  statute.  The  condition  required  by  the  statute  and 
the  bond  is  that  the  Insurance  Company  shall  pay  all  final 
judgments.  The  Appellate  5ourt  held  (p,  414)  s  "Final  judgment 
as  used  in  the  statute  and  bond  meant  a  judgment  in  which  the 
parties  no  longer  had  a  right  to  have  it  changed  by  the  court 
that  entered  it  or  to  have  it  reviewed  by  appeal  to  a  court  ©f 
review."  The  only  case  cited  by  the  court  in  support  of  Its 
ruling  Is  Dean  v.  3£arshallf  35  N.  Y.  S.  724,  where  the  court 
considered  the  meaning  of  the  words  "final  judgment"  as  used  in 
a  stipulation.  However,  the  language  used  in  the  bond  in  the 
Roberts  case  differs  materially  from  the  language  used  in  the 
instant  policy.  The  garnishee  defendant  also  cites  several 
decisions  of  sister  states,  but  ej.ch  is  readily  distinguishable 
from  the  case  at  bar. 

The  garnishee  defendant  states  that  the  verdict  in  the 
negligence  suit  was  for  $20,000  and  the  limit  of  its  policy  for 
one  accid  nt  was  $10,000;  that  "in  such  a  case  the  insurance 
company  would  have  no  right  to  put  up  a  bond  for  the  full  amount 
of  the  judgment  and  would  be  precluded  from  appeal  if  they  were 
required  to  pay  before  the  Appellate  Courts  had  passed  on  the 
Judgment}  that  is  assuming,  as  in  the  instant  case,  that  the 
insured  could  not  make  bondj"  that  "it  is  a  very  common  happening 
in  these  days  of  jury  verdicts  for  the  insured  under  an  automobile 
policy  to  take  out  insurance  for  five  thousand  dollars  and  be  held 
by  a  jury  for  a  judgment  in  a  much  larger  amount."  It  appears, 
therefore,  that  the  instant  situation  is  one  that  the  insurance 
company  might  expect,  and,  as  has  often  been  said  by  courts  of 
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appeal,  an  insurance  company  is  not  obliged  to  engage  in  the 
insurance  business.  Here  the  garnishee  defendant  voluntarily- 
issued  the  policy  in  question  and  it  could  have  protected  itself 
against  the  predicament  that  it  now  claims  to  be  in  by  apt  lan- 
guage in  its  policy.  However,  we  know  of  no  good  reason  why  it 
could  not  have  given  a  bond  to  the  extent  of  its  liability  under 
the  policy,  as  was  done  in  the  case  of  Tucker  v^  State  Automobile 
Mut.  Ins.  Co.r  280  ,Ky.  212^  132  8.  *«  (2d)  935. 

We  find  force  in  the  following  statement  of  the  beneficial 
plaintiff j  "We  cannot  help  but  feel  that  it  would  be  sophistry, 
in  its  most  exaggerated  form,  for  any  court  to  hold,  on  the  one 
hand,  that,  conceding  that,  if  the  judgment  creditor  had  that 
amount  of  assets  due  him  in  any  other  form  whatever,  such  assets 
would,  unquestionably,  be  subject  to  garnishment,  nevertheless, 
on  the  other  hand,  an  insurance  company,  paid  a  full  and  sufficient 
consideration  to  assume  .lust  such  a  risk  in  just  such  a  contin- 
gency f  will  be  immune  from  the  necessity  of  putting  up  anv  stay  of 
execution  or  supersedeas  bondT  whatever,  as  must  be  done  by  all 
other  litigants^  except  municipal  or  governmental  agencies,  and 
thus,  by  judicial  process,  set  up  a  sort  of  special  exclusion  from 
the  ordinary  processes  of  the  law  to  which  all  other  litigants f   both 
individual  and  corporate^  are  duly  subject."  V.e  may  add;  The 
sheriff's  return  to  the  execution  shows  that  he  could  find  no 
property  of  the  judgment  debtor  upon  which  a  levy  might  be  made; 
the  garnishee  defendant  states  in  its  brief  that  the  judgment 
debtor  was  unable  to  furnish  an  appeal  bond,  and  certain  answers 
to  certain  interrogatories  show  that  the  garnishee  defendant  is 
conducting  this  appeal.  That  it  is  vitally  interested  in  the 
appeal  is  obvious.  Why  should  it  not  furnish  a  bond  to  the 
extent  of  its  liability?  QQ? 

It  is  conceded  that  there  was  no  issue  of  fact  to  be  tried 
upon  the  interrogatories  and  the  answers  thereto. 
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The  judgment  of  the  Circuit  court  of  Cook  county  is 
reversed  and  the  cause  is  remanded  with  directions  to  the 
trial  court  to  enter  a  judgment  for  $10,000  with  interest 
in  favor  of  Mary  Jankowski,  Administratrix  of  the  Estate 
of  Prank  Jankowski,  Deceased,  for  the  use  of  Clyde  Hollaris, 
a  minor,  by  Albert  Hollaris,  Guardian,  and  against  General 
Accident  Fire  and  Life  Assurance  Corporation,  Ltd.,  defendant 
garnishee. 
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IJARY  JAEKC'^KI,  Administratrix] 
of  the   Estate  of  ?RANK  JAWOWSjfcl, 
DeceasM,  for  as©  of !CLYD«  HOL- 
LARIS,  a  &inpr,  by  A|B  f.T  HO&cX^ 
LARIS,  Guardia*^        /  r   ,^\ 

\JAppella«f, 

psi  -■■""" 

^.AL  ACCIDlf^'^TOE  &  LIFS 
ASSURANCE  CO^f.,   LTD.,   Gar: 

y^  Appellee . 

-OPINION  OK  F^fffiW-yQR  REiOS; 

R.  miOIlS  JU3TIC  '  SCANLAK  DELIVERED  JSfB  OPINION  OP  THE  COURT* 

Clyde  Hollaris,  a  minor,  by  Albert  Hollaris,  Guardian, 
recovered  a  judgment  for  $20,000  against  wary  jankowski,  Administra- 
trix of  the  Bstate  of  Frank  Jankowski,  deceased,  for  damages  for 
personal  injuries  sustained  by  the  minor  due  to  the  alleged  negligent 
operation  of  a  motor  truck  owned  by  Frank  Jankowski,  deceased.  Ho 
appeal  bond  was  filed  by  the  Judgment  debtor  nor  by  the  instant 
garnishee  defendant,  and  execution  issued  on  the  Judgment  was 
returned  nulla  bona.  After  the  appeal  had  been  perfected  in  this 
court  from  the  judgment  entered  in  the  original  action  the  instant 
garnishment  proceeding  was  commenced.  The  defendant  garnishee. 
General  Accident  Fire  &  Life  ssurane?  Corporation,  Ltd.,  had 
entered  into  a  contract  of  insurance  with  the  Judgment  dabtor, 
deceased,  by  the  terms  of  which  the  garnishee  defendant  carried 
a  public  liability  insurance  policy  in  the  amount  of  *10,000  upon 
the  truck  of  the  Judgment  debtor  involved  in  the  accident.  After 
answers  had  been  filed  by  the  garnishee  defendant  the  beneficial 
plaintiff  moved  for  judgment  j>ro  tan  to  ag&inst  tfeft  garnishee  defendant 
upon  its  sworn  answers.  The  trial  court  entered  an  order  denying  the 
motion  and  discharging  the  garnishee  defendant.  The  beneficial  plain- 
tiff appeals. 

The  defense  of  the  garnishee  defendant  is  that  the  garnishment 
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proceedings  were  prematurely  brought  because  there  was  an  appeal 
from  the  judgment  in  the  original  suit  then  pending  in  this  court 
and,  therefore,  "under  the  ter&s  of  the  policy  there  was  no  final 
determination  by  judgment  as  required  by  the  policy." 

We  filed  an  opinion  reversing  the  judgment  of  the  Circuit 
court  of  Cook  county  and  remanding  ths  cause  with  directions  to 
the  trial  court  to  enter  a  judgment  for  $10,000  with  interest  in 
favor  of  Mary  Jankowski,  Administratrix  of  the  Estate  of  Prank 
Jankowski,  Deceased,  for  the  use  of  Clyde  Hollaris,  a  minor,  by 
Albert  Hollaris,  Guardian,  and  against  General  Accident  Fire  and 
Life  Assurance  Corporation,  Ltd.,  defendant  garnishee.  The 
garnishee  defendant  filed  a  petition  for  rehearing,  which  petition 
we  granted.  We  have  this  dayfiled  an  opinion  in  the  original  suit 
( Clyde  Hollaris,  a  minor,  by  Albert  Hollaris,  Guardian  v.  Mary 
Jankowski,  Administratrix  of  the  Estate  of  Frank , Jankowsklf 
Deceased f  and  Alex  Ph&lf  Gen.  No.  41529)  in  which  we  reversed  the 
judgment  of  the  Circuit  court  of  Cook  county  in  said  original  suit 
and  remanded  the  cause  for  a  new  trial.  As  the  judgment  in  that 
case  was  the  sole  basis  for  the  garnishment  proceedings  the  judg- 
ment of  the  Circuit  court  of  Cook  county  in  the  instant  proceedings 
discharging  the  garnishee  defendant  is  affirmed. 

JUDGMENT  DISCHARGING  GARNISHEE 
DEFENDANT  AFFIRMED, 

Sullivan  and  Friend,  JJ,,  concur. 
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PEOPLE  OF  THE  STATS   OF  ILLINOIS 
on  the  relation  of  IRVING  BIELFSLDT,      jTj 
PAUL  KA3D0RF,  BEN  T/EIR,   KEITH  MCREY,  •)/ 
V     A,  R.   SCHULTZ,   PATRICK  McpQNALD 
^-CilFF  WEISS,    BIKER  DRAKE],   WILL 


REIT 


GEORGE   PHIL] 


v. 


JOSEPH  GANNON,  as  Ma^yor/  of  t 
of  Chicago  Heights^  a  ijpnicipal 
Corporation;   JOlWlJ.  GfMSEN,  JR.; 
MAURBTO  RICCHITjrO;   JOES  p.  JOHNS  ON  j/ 
EDWARD  A,  BARWIG,  as  Members  of  ttft 
City  Council  of  the  city  of  Chicago 
Heights;  MRS  W,  TOLI,  City  Clerk 
of  the  City  of  Chicago  Heights; 
WILLIAl'E.  LEHNERTZ,  as  City  Treasu- 
rer of  the  City  of  Chicago  Heights. 
and /CITY  OF  CHICAGO  HEIGHTS,  a 
iiunUcipal  Corporation, 

Appellants, 

MR. PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Relators,  policemen  and  firemen  of  the  City  of  Chicago  Heights, 
a  municipal  corporation,  filed  a  mandamus  suit  against  that  city  and 
its  officers  to  compel  payment  of  the  difference  between  the  wages 
relators  had  received  from  July  1,  1937,  t©  April  15,  1939,  and  the 
amounts  which  the  Policemen's  and  Firemen's  Minimum  Wage  Acts  (111, 
Rev.  Stat.  1937,  chap.  24,  pars.  860a,  §t   seo.)  direct  to  be  paid. 
One  of  the  defenses  interposed  by  respondents  in  their  answer  ques- 
tioned the  constitutionality  of  the  two  Acts,  Relators'  motion  for 
judgment  on  the  pleadings  was  sustained,  a  writ  of  mandamus  was 
issued  requiring  respondents  within  thirty  days  to  perform  all  acts 
necessary  to  enable  relators  to  collect  and  receive  the  amount  of 
$1,555.26  for  the  period  from  Buy  1,  1938,  to  April  15,  1939*  and 
respondents  were  commanded  to  appropriate  in  the  1940-1941  appropria- 
tion ordinance  the  sum  of  $1,920.04  for  the  payment  of  the  balance 
of  the  salaries  due  relators  for  the  period  from  July  1,  1937,  to 
April  30,  I938,  with  costs,  Respondents  appealed  directly  to  the 
Supreme  court  on  the  theory  that  constitutional  questions  were  in- 
volved, and  that  court  (People  v.  Gannon.  375  HI.  504)  held  that 
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in  People  v.  City  of  Springfield,,  370  111.  541,  it  had  passed  upon 
the  constitutionality  of  said  Acts  and  had  held  them  constitutional, 
and  the  cause  was  transferred  to  this  court. 

The  petition  for  mandamus  alleges  that  relators  are  citizens 
and  residents  of  the  City  of  Chicago  "eights ;  that  said  city  is  duly 
organized  under  the  Cities  and  Villages  Act  with  all  the  powers 
provided  thereby  and  the  amendments  thereto;  that  respondents  are 
Mayor,  members  of  the  City  Council,  City  Clerk  and  City  Treasurer 
of  said  city;  that  on  July  1,  1937*  there  were  in  force  in  the 
City  of  Chicago  Heights  ordinances  of  the  city  creating  the  police 
and  fire  departments;  that  from  July  1,  1937* to  July  21,  1939,  there 
were  in  force  in  Illinois  the  so-called  Policemen's  and  Firemen's 
Minimna  Wage  Acts  (111,  Rev,  Stat.  1937,  chap,  24,  pars,  860a,  et 
seq,)»  which  provide  a  minimum  salary  of  $150  per  month  for  members 
of  regularly  constituted  police  and  fire  departments  of  cities  ©f 
between  10,000  and  25,000  population;  that  on  July  1,  1937,  the  City 
of  Chicago  Heights  had  such  a  population  and  was  subject  to  the 
provisions  of  said  Acts;  that  relators  were  members  of  the  regularly 
constituted  police  and  fire  departments  of  said  city  from  July  1, 
1937,  to  April  15,  1939,  &nd  as  such  way*  entitled  to  receive  a 
minimum  of  $150  per  month  during  said  period;  that  the  amount  appro- 
priated by  the  City  Council  of  said  city  in  the  appropriation  ordinance 
for  the  fiscal  year  beginning  May  1,  1937,  and  ending  April  30,  I938, 
was  insufficient  to  pay  patrolmen  and  firemen  $150  per  month  for  the 
whole  ©f  said  fiscal  year;  that,  notwithstanding  the  passage  ©f  said 
Minimum  'A'age  Acts  on  July  1,  1937,  respondents  failed  to  increase 
relators'  wages  to  S150  per  month  commencing  July  1,  1937,  but  con- 
tinued to  pay  thea  the  lesser  amount  specified  in  said  appropriation 
ordinance  for  the  I937-I938  fiscal  year,  so  that  there  was  due  relators 
for  the  period  from  July  1,  1937,  to  April  30,  1938,  a  total  balance  of 
$1920.04;  that  for  the  fiscal  year  beginning  iiay  1,  1938,  and  ending 
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April  30,  1939>  said  City  Council  appropriated  a  sufficient  amount 
to  pay  patrolmen  and  firemen  the  minimum  of  $150  per  month,  but  that 
respondents  paid  relators  a  lesser  sum  per  month,  so  that  there  was 
due  relators  for  the  period  from  May  1,  I938,  to  April  15,  1939,  a 
total  balance  of  $1, 555*26 j  that  there  is  sufficient  money  in  the 
treasury  of  said  city  to  pay  relators  the  balance  due  them  in  accord- 
ance with  the  said  Acts.  The  petition  prays  for  a  writ  of  mandamus 
directing  respondents  to  perform  all  acts  necessary  to  enable  relators 
to  receive  their  rightful  salaries  in  accordance  with  said  Acts  for 
the  period  from  July  1,  1937,  to  April  15,  1939. 

Thereafter  the  petition  was  amended  by  adding  an  allegation 
that  in  order  to  comply  with  the  State  laws  respondents  should  appro- 
priate in  the  annual  appropriation  ordinance  for  the  fiscal  year 
commencing  Kay  1,  1940,  and  ending  April  30,  1941,  sufficient  moneys 
to  enable  the  city  to  pay  relators  a  minimum  salary  of  $150  per  month 
for  the  period  from  July  1,  1937,  to  April  30,  1938.  By  this  amend- 
ment there  was  also  added  to  the  prayer  for  relief  a  further  prayer 
that  the  writ  of  mandamus  command  respondents  to  appropriate  in  the 
1940-1941  appropriation  ordinance  a  sufficient  amount  to  pay  relators 
a  minimum  salary  of  $150  per  month  for  said  period* 

The  answer  of  respondents  to  the  petition  and  amendment  there- 
to alleges  "that  the  City  of  Chicago  Heights  is  organized  under  the 
Cities  and  Villages  Act  with  the  powers  set  out  in  paragraph  2,  and 
further  alleges  that  in  April  of  1921  said  city  adopted  and,  since 
such  time,  has  operated  under  the  Commission  Form  of  Municipal  Govern- 
ment Act  (111.  Rev.  Stat.  1939,  eh.  24,  sec.  265)3"  further  alleges 
that  the  Minimum  Wage  Acts  are  unconstitutional,  and  that  said  Acts 
were  amended  by  an  act  filed  July  21,  1939,  which  provides  that  the 
same  should  become  inoperatiTe  unless  adopted  by  referendum,  and  that 
the  same  had  not  been  adopted  in  Chicago  Heights;  admits  said  city»s 
population  on  July  1,  1937,  was  between  10,000  and  25,000,  but  denies 


,  'esq  staQbaor 

,  ,  8    .        ,.  ii9q  sri*  to!  sio^bIqi  ©Xfb 

. '.   '  <  Cad  I&toJ 

lili&ci  Mil     ,3^r  wW  fttiw  90ns 

Ub  tnol:  noqssi  %al$oetlb 

......  «  ,     xtel  tso-il  boiioq  eifcf 

floj  bin  aott\  -as 

..00  oS  <x 
.piqqjB  I  tiliq 

m  isq  G  .  .  10  oi 

-Ik  .  ^  ^  ,  /joil  boiisc   exW   10I 

bo.  oa!«  saw  eiwtt  Jnain 
.   at  ©J;  •.    ^flffftyyp  "Jo  $±i\v  vtti  tcilf 

no  It  all.  -.)•&£! 

^o  vislsa  mimhttm  b 

a»i  Jo  aewertfi  »£fT 

©££*  1?  :1  Jfiri*'1  aej©XIj5  ctf 

<.  EtI  j«o  d  q  eriJ  it.  t*3*IlJtT  bns  esWiO 

-  j  uriof  n  -isqo  eact  t9ttl;t  riswe 

est,  .,,....  ^r»iE 

ai'.  ,  CM  orf*  *arW 

bjjjorie  ease 
^38  oil* 


that  said  city  was  subject  to  the  provisions  of  said  I inimum  Wage 
Acts;  admits  relators  were  members  of  the  police  and  fire  depart- 
ments of  said  city  from  July  1,  1937,  to  April  15,  1939,  but  deny 
they  were  entitled  to  $150  per  month;  admits  that  the  statute  (111. 
Rev.  Stat.  1939*  chap.  24,  sec.  101)  provides  that  no  further 
appropriations  than  those  made  in  the  annual  appropriation  ordi- 
nance shall  be  made  within  the  fiscal  year  unless  first  sanctioned 
by  referendum;  alleges  that  by  statute  (111.  Kev.  Stat.  1939,  chap. 
24,  sec.  3°5)  it  is  made  a  misdemeanor  to  expend  a  greater  amount 
for  any  municipal  purpose  than  the  amount  appropriated  for  such 
purpose  in  the  annual  appropriation  ordinance  for  that  fiscal  year; 
avers  that  the  1937-1938  appropriation  ordinance  was  passed  June  21, 
1937j  admits  that  from  July  1,  1937,  to  April  30,  1938,  relators 
received  less  than  $150  per  month,  and  received  the  amount  specified 
in  said  1937-1938  appropriation  ordinance,  which  were  the. only 
salaries  to  which  relators  were  entitled  and  which  could  have  been 
lawfully  paid  them  during  said  period,  and  denies  there  is  any  balance 
due  relators  for  salary  during  said  period;  admits  that  the  said  1933- 
1939  appropriation  ordinance  appropriated  a  sufficient  amount  to  pay 
relators  $150  per  month,  and  that  a  lesser  monthly  sum  was  paid  them 
from  May  1,  I938,  to  April  15,  1939>  but  alleges  that  such  lesser 
monthly  sum  was  the  salary  fixed  by  ordinance  duly  passed  on  August 
1,  1938,  which  salaries  so  fixed  were  the  only  salaries  to  which 
relators  were  entitled,  and  denies  there  is  any  balance  due  relators 
for  salary  during  the  period  from  May  1,  1938,  to  April  15,  1939; 
denies  that  the  Council  should  be  required  to  appropriate  any  further 
sums  for  relators'  benefit;  admits  there  is  money  in  the  city 
treasury  and  alleges  that  such  money  is  not  sufficient  to  meet  the 
current  needs  of  the  city,  and  denies  that  any  of  the  relators  is 
entitled  to  the  relief  prayed  in  the  petition,  as  amended,  or  any 
part  thereof*  or  to  any  other  relief.  The  answer  then  alleges  that 
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the  financial  condition  of  the  City  of  Chicago  Heights  is  such 
that  respondents  could  not  cart*y  out  any  order  as  prayed  for,  and 
detailed  tables  and  schedules  of  the  assessed  valuation  of  all 
taxable  property  in  the  city  for  the  years  1937,  1938,  1939  and 
1940  and  of  the  outstanding  debts  and  obligations  of  the  city,  not 
including  accrued  interest,  on  April  30,  I937,  April  30,  I938, 
April  30,  1939>  and  February  29,  1940,  showing  that  at  all  times 
since  July  1,  1937,  unto  the  present  time,  the  City  of  Chicago 
Heights  has  been  and  is  indebted  beyond  its  statutory  as  well  as 
its  constitutional  limitation  as  to  debts.  It  is  further  alleged 
that  the  balance  of  $15,505.73  in  the  Corporate  Fund  on  March  1, 
1940,  would  not  be  sufficient  to  meet  payrolls  and  expenditures  for 
the  balance  of  the  current  fiscal  yearj  that  the  average  yearly 
revenue  for  general  corporate  purposes  was  $210,000,  while  the 
necessary  expenditures  therefor  for  each  of  the  fiscal  years  end- 
ing April  30,  1938,  and  April  30,  1939,  was  slightly  more  than 
$220,000;  that  there  had  been  an  increase  in  .judgments  since  April 
30,  1939,  of  $30,268}  and  that  there  will  be  a  deficit  of  at  least 
$10,000  for  the  fiscal  year  ending  April  30,  1940,  not  considering 
the  alleged  claims  of  relators  or  the  said  increase  in  judgments. 
For  a  further  defense  the  answer  alleged  relators  have  been  guilty 
of  such  laches  as  bars  their  alleged  claims,  and,  in  support  there- 
of, the  following  undisputed  facts  are  alleged:  That  relators  knew 
immediately  after  enactment  of  the  Finimum  Wage  Acts  that  the  City 
Council  had  not  appropriated  sufficient  moneys  to  pay  relators  and 
others  similarly  employed  $150  per  month  for  the  fiscal  year  ending 
April  30,  1938}  that  in  August  of  1937  relators  and  others  similarly 
employed  were  informed  that,  because  of  its  financial  condition,  the 
city  could  not  pay  such  minimum  salary,  and  that  the  city  would 
decrease  the  personnel  of  the  police  and  fire  departments  if  any 
demand  for  such  minimum  salary  were  made}  that,  thereupon,  relators 
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and  such  others  released  and  waived  in  siting  any  right  or  demand 
for  such  minimum  salary;  and  that  thereafter  relators  acquiesced 
in  the  appropriation  made,  and  from  July  1,  1937,  to  April  30, 
1938,  received  and  accepted  semi-monthly  portions  of  the  amount 
appropriated;  that  relators  knew  on  May  1,  19 38,  and  after  the 
passage  of  the  ordinance  of  August  1,  1938,  fixing  the  salaries 
which  were  paid  for  the  period  from  May  1,  1933,  to  April  15,  1939> 
that  the  city's  financial  condition  was  such  that  the  city  could 
not  and  would  not  pay  relators  and  others  similarly  employed  $150 
per  month  daring  the  fiscal  year  ending  April  30,  1939,  and  that, 
if  demand  for  such  minimum  wage  had  been  made,  the  personnel  of 
the  police  and  fire  departments  would  necessarily  have  been  de- 
creased; and  that j  nevertheless,  relators  acquiesced  in  the  salaries 
fixed  in  the  said  ordinance,  and  from  May  1,  193^  to  April  lp,  1939, 
received  and  accepted  semi-monthly  portions  of  the  salary  fixed  by 
said  ordinance;  that  no  demand  was  ever  made  by  any  of  the  relators 
for  the  amount  now  claimed,  or  any  part  thereof,  except  by  the  filing 
of  the  petition  herein  on  February  19,  1940;  that,  if  the  city  is 
compelled  to  meet  the  demands  of  relators,  fairness  requires  that  it 
pay  others  who  were  similarly  employed  during  the  period  in  question 
the  same  amounts,  which  would  total  more  than  $13>50O|  and  that,  by 
reason  of  the  foregoing,  the  issuance  of  any  writ  of  mandamus  in 
this  case  would  cause  confusion,  disorder  and  hardship. 

When  the  Supreme  court  disposed  of  the  constitutional  question 
raised  by  respondents,  the  latter  should,  in  our  judgment,  have 
abandoned  this  appeal,  as  the  other  points  raised  are  without  merit. 
In  People  v.  City  of  3prlngfieldf  supra f  the  court  held  (p.  $47) : 
"The  manifest  purpose  of  the  act  in  controversy  is  to  insure 
reasonable  living  conditions  to  firemen  in  municipalities  having 

a  population  between  10,000  and  150,000.  For  the  reasons  above 
set  out,  it  is  obvious  that  such  purpose  is  directly  connected 
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with  and  is  a  part  of  the  general  welfare."  The  opinion  further 
states  that  there  is  a  hazard  connected  with  the  work  of  policemen 
and  firemen,  and  the  Legislature  has  declared  it  to  be  a  part  of 
the  public  policy  of  this  State  that  policemen  and  firemen  receive 
adequate  compensation  for  their  services,  commensurate  with  the 
hazards  of  their  employment,  because  otherwise  few  men  would  seek 
that  avenue  of  employment  for  a  livelihood.  In  considering  the 
following  contentions  of  respondents  it  must  be  remembered  that 
the  Acts  impose  a  duty  upon  the  City  to  pay  the  minimum  wage  fixed 
by  the  Acts. 

Respondents  contend  that  the  writ  should  not  have  issued 
because  petitioners  were  guilty  of  laches  and  the  City  of  Chicago 
Heights  was  seriously  prejudiced  thereby.  The  Firemen's  and 
Policemen's  Minimum  Wage  Acts  were  passed  on  July  1,  1937.  It 
is  a  matter  of  common  knowledge  that  many  municipalities  disputed 
the  constitutionality  of  the  Acts,  and  a  suit  was  brought  by  the 
firemen  of  the  City  of  Springfield  to  compel  the  officers  of  that 
city  to  comply  with  the  Act  (People  v.  City  ef  Springfield,  supra), 
'.hile  that  case  was  pending  in  the  Supreme  court,  City  of  Chicago 
Heights,  respondent,  passed,  on  June  20,  1938,  its  appropriation 
ordinance  for  the  fiscal  year  commencing  May  1,  1938,  and  ending 
April  30,  1939,  in  which  ordinance  the  salaries  of  the  policemen 
and  firemen  were  fixed  at  $150  per  month  in  accordance  with  the 
Minimum  Wage  Acts,  but  respondents  did  not  pay  policemen  and  fire- 
men the  amount  appropriated  by  the  ordinance  and  arbitrarily  paid 
the  policemen  $139.64  and  the  firemen  $131.24.  Relators  contend, 
advisedly,  we  think,  that  they  were  justified  in  not  complaining 
of  the  said  actions  of  the  City  until  the  Supreme  court  had  passed 
upon  the  constitutionality  of  the  Acts.  Relators  brought  their 
suit  on  February  19,  1940.  The  contention  of  respondents  that 
the  City  was  prejudiced  by  relators'  failure  to  bring  suit  sooner 
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Is  without  the  slightest  merit.  It  was  commendable  on  the  part  of 
relators  to  wait  until  the  Supreme  court  decided  the  case  of  People 
v.  City  of  Springfield t   supra T   and  respondents  were  not  prejudiced 
thereby.  Moreover,  the  Aets  impose  a  duty  upon  the  City  to  pay  the 
minimum  wage  fixed  by  the  Acts,  and  the  City  cannot  evade  that  duty. 
Respondents  contend  that  the  writ  orders  them  to  do  an  act  which  they 
have  no  authority  to  perform  and  which  would  be  unlawful.  It  is 
sufficient  to  say  in  answer  to  this  contention  that  the  mandamus 
order  in  the  instant  case  merely  orders  respondents  to  perform  acts 
that  they  are  absolutely  required  to  perform  under  the  Acts,  and  which 
they  have  had  ample  time  to  perform.  As  heretofore  stated,  respond- 
ents, for  the  fiscal  year  commencing  May  1,  1938,  and  ending  April 
3°#  1939*  appropriated  sufficient  aioney  to  pay  the  policemen  and  fire- 
men in  accordance  with  the  fcts,  and  as  to  that  money  they  will  not 
be  heard  to  say  that  they  have  used  it  for  other  purposes. 

Respondents  complain  that  the  trial  court  erred  in  not  granting 
a  supersedeas  without  bond.  There  is  force  in  the  contention  of  re- 
lators that  the  trial  court  was  justified  in  assuming,  from  the  con- 
duct of  respondents,  that  it  was  a  case  where  he  should  deny  a  super- 
sedeas without  bond.  However,  the  question  involved  in  the  instant 
contention  has  become  moot,  as  Mr.  Justice  Wilson,  of  the  Supreme 
nourt,  granted  respondents  a  supersedeas  without  bond  after  the 
record  was  filed  in  that  court. 

If  the  City  of  Chicago  Heights  intends  to  maintain  a  police 
department  and  a  fire  department  it  must  obey  the  mandatory  provi- 
sions of  the  fcts  in  question. 

The  mandamus  order  of  the  Circuit  court  of  Cook  county  is 
affirmed, 

MANDAMUS  ORDER  AFFIRMED, 

Sullivan  and  Friend,  JJ.,  concur. 
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THE  TRUST  COMPANY  0$  CHICAGO/,  ) 

as  Administer  tor  of  ;the  Estates.  ) 

of  Steven  M.  "Oejmakjj  deceased,  ) 

and  Richard  S.  O^rmak,  deceased.  ) 

( Plaintiff  )SjppelI*e,  ) 

v. 


THE  BALTIMORE  AND  0110  MM 
COMPANY,  a  corporation-  and  xaa 
ALTON  RAILROAD  COMPANY,  a  cor- 
poration, 

V**  defendants. 


* 


APPEAL  PROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


THE  ALTON  RAILRQ 


(Defendant)   Appellant 


Iffi.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff,  as  administrator  of  the  estates  of  Steven  M, 
Cermak,  deceased,  and  Pdchard  S.  Cermak,  deceased,  sued  The  Balti- 
more and  Ohio  Railroad  Company,  a  corporation,  and  The  Alton  Rail- 
road Company,  a  corporation,  charging  negligence  in  the  operation 
of  a  train  at  a  crossing  intersection,  the  alleged  negligence 
resulting  in  the  death  of  Steven  M.  Cermak  and  Richard  S.  Cermak. 
The  case  was  tried  before  the  court  with  a  jury.  At  the  close  of 
plaintiff's  case  plaintiff  dismissed  the  suit  as  to  The  Baltimore 
and  Ohio  Railroad  Company.  At  the  close  of  all  of  the  evidence 
the  trial  court  directed  the  jury  to  find  a  verdict  for  the 
defendant  as  to  the  case  of  plaintiff  as  administrator  of  the 
estate  of  Steven  M.  Cermak.  The  jury  returned  a  verdict  in  favor 
of  plaintiff  as  administrator  of  the  estate  of  Richard  3.  Cermak, 
deceased,  in  the  amount  of  $6,000.  Defendant  appeals  from  a  judg- 
ment entered  upon  the  verdict. 

The  accident  happened  on  February  22,  1938,  about  9:30  a.m,, 
at  the  intersection  of  the  Alton  Railroad  Company^  track  and  Illinois 
Highway  113,  which  is  about  tw©  miles  south  of  mimington,  Illinois. 
At  this  point  the  Alton  track  runs  in  a  northeasterly  and  southwesterly 
direction.  Parallel  to  the  track  and  immediately  adjacent  to  it  en 
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the  east  is  Illinois  Highway  66.  Highway  113  commences  at  Highway 
66  and  extends  westerly  over  the  Alton  track.  That  track  runs  in 
a  straight  line  for  miles,  and  to  the  north,  the  direction  from 
which  the  train  in  question  came,  a  train  can  be  seen  approaching 
foe  a  number  of  miles  over  a  flat  prairie  in  the  open  country. 
There  are  no  trees  or  buildings  between  Highway  66  and  the  Alton 
track.  Immediately  preceding  the  accident  Steven  M.  Cermak  was 
driving  a  truck  in  a  southerly  direction  on  Highway  66.  He  used 
the  truck  in  his  trucking  business,  Richard,  the  eleven-year-old 
son  of  Steven,  was  riding  in  the  seat  with  him  and  to  his  right. 
As  the  Cermak  truck  proceeded  on  Highway  66  it  passed,  about  a 
thousand  feet  north  of  Highway  113,  a  small  truck  that  was  being 
driven  southward  by  Floyd  Lichtenwalter.  The  Cermak  truck  then 
passed  a  cattle  truck  that  was  being  driven  southward  on  Highway 
66.  As  the  elder  Cermak  reached  Highway  113  he  turned  west  on 
that  highway.  His  truck  was  then  four  hundred  or  five  hundred  feet 
ahead  of  the  Lichtenwalter  truck,  which  was  proceeding  at  a  speed  of 
about  twenty-five  miles  an  hour.  The  crossing  is  raised  several 
feet  above  the  level  of  the  road  and  there  are  no  obstructions  at 
the  j lace  of  the  crossing.  The  evidence  shows  that  as  the  Cermak 
truck  turned  into  Highway  113  it  slowed  up.  One  of  plaintiff's 
witnesses  testified  that  as  the  truck  went  toward  the  railroad  track 
it  came  almost  to  a  stop  before  crossing.  Coming  south  at  that  time 
and  approaching  the  crossing  was  the  "Ann  Rutledge,"  a  fast,  stream- 
lined train  of  the  Alton  Railroad  Company,  that  was  proceeding  at  a 
speed  of  sixty  to  seventy-five  miles  per  hour.  At  this  intersection 
there  were  the  usual  cross-buck  signs,  but  no  flasher  lights  or  gates. 
"A  very  small  proportion  of  the  traffic  that  uses  Highway  66  takes  this 
crossing."  The  Cermak  truck  got  onto  the  Alton  track  about  the  time 
the  train  reached  that  point  and  the  front  part  of  the  truck  was  hit 
by  the  left  front  side  of  the  locomotive.  The  truck  was  thrown  a 
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considerable  distance,  and  the  elder  Cermak  and  his  son  were 
killed  as  a  result  of  the  impact. 

No  complaint  is  made  by  counsel  for  plaintiff  as  to  the 
action  of  the  trial  court  in  directing  a  verdict  for  defendant  as 
to  the  claim  of  the  administrator  of  the  estate  of  the  father;  in 
fact,  the  administrator  abandoned  the  claim  as  to  the  father.  It 
appears  to  us  that  the  elder  Cermak,  in  attempting  to  cross  the 
track  at  the  time  and  place  in  question  and  under  the  circumstances 
that  confronted  him,  was  guilty  of  a  very  reckless  act.  He  was 
thirty-four  years  of  age  and  in  splendid  health.  "His  eyesight  was 
perfect  and  so  was  his  hearing."  He  lived  not  far  from  the  place 
in  question.  But  the  negligence  of  the  father  cannot  be  imputed 
to  the  boy. 

The  major  contention  of  defendant  is  that  the  manifest  weight 
of  the  evidence  shows  that  the  negligence  of  the  father  was  the  sole 
proximate  cause  of  the  death  of  the  boy.  Plaintiff  contends  that 
defendant  at  the  time  in  question  propelled  and  operated  the  train 
across  the  crossing  v/ithout  blowing  a  whistle  and  that  defendant  was 
therefore  guilty  of  negligence  that  proximately  contributed  to  the 
injury  even  if  the  elder  Cermak  was  guilty  of  contributory  negli- 
gence. Aether  or  not  a  whistle  was  blown  was  the  major  issue  of 
fact  in  the  trial  of  the  case.  Defendant  strenuously  contends  that 
the  overwhelming  evidence  shows  that  a  whistle  was  sounded  for  the 
crossing.  Upon  this  question  plaintiff  introduced  two  witnesses, 
Floyd  Lichtenwalter  and  his  wife.  In  the  Lichtenwalter  truck 
Lichtenwalter,  the  lady  who  afterward  became  his  wife,  and  the 
latter' s  two  small  children  were  seated  in  the  front  seat. 
Lichtenwalter  was  sitting  on  the  left  side  of  the  seatj  the  lady 
on  the  right  side.  The  window  of  the  truck  on  the  left  side  was 
open  all  the  way  and  on  the  right  side  the  window  was  down  about 
three  or  four  inches.   Lichtenwalter  and  his  wife  both  testified 
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that  there  was  no  whistle  blown.  Lichtenwalter  also  testified  that 
until  the  Cermak  truck  turned  into  Highway  113  he  did  not  see  nor 
hear  the  train.   For  defendant,  the  engineer  of  the  train  and  seven 
other  witnesses  gave  testimony  that  supported  defendant's  contention 
that  a  whistle  was  blown.  Counsel  for  plaintiff  argues  that  most  of 
that  testimony  should  be  rejected  as  false  testimony.  Counsel 
characterizes  defendant's  testimony  as  "utterly  false"  and 
"deliberately  false."  A  careful  study  of  defendant's  evidence 
upon  the  point  in  question  satisfies  us  that  we  would  not  be  justi- 
fied in  rejecting  that  evidence  upon  the  ground  urged  by  plaintiff *s 
counsel.  We  will  always  support  a  jury's  verdict  upon  a  question  of 
fact  if  we  can  reasonably  do  so,  but  in  the  present  case,  after  a 
painstaking  consideration  of  all  of  the  evidence  that  bears  upon  the 
question  as  to  whether  there  was  a  whistle  blown,  we  have  been  forced 
to  the  conclusion  that  the  instant  contention  of  defendant  that  the 
manifest  weight  of  the  evidence  that  a  whistle  was  blown  as  the  train 
approached  the  crossing  and  that  the  negligence  of  the  father  was 
the  sole  proximate  cause  of  the  death  of  the  boy,  is  a  meritorious 
one.  As  the  case  may  be  tried  again  we  refrain  from  commenting  upon 
the  evidence  in  detail. 

The  judgment  of  the  Circuit  court  of  Cock  county  is  reversed 
and  the  cause  is  remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  FOR  A  NEW  TRIAL. 

Sullivan  and  Friend,  JJ,,  concur. 
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JOHN  JERFERS  SlkW 


NATIONAL  LIFE  COMPANY, 
a  corporation. 

Appellant. 


-  -flft.  PRESIDING 
This  is 


MUNICIPAL 
OURT  OP  C^CAGO, 


.USTICE  SCA^MN  DELIVERED  THE  OPBTIOn'O?  THE  COURT. 
an  action  upon  a  contract  of  insurance  issued  by 


defendant  to  pliintiff,  wherein  the  latter  seeks  judgment  for 
certain  old  age  settlement  benefits  that  are  provided  for  in  a 
rider  attached  to  the  policy  of  insurance.  Upon  plaintiff's 
motion  for  summary  judgment,  judgment  was  entered  for  him  and 
against  defendant  in  the  sum  of  $1,600.  Defendant  appeals. 

Plaintiff's  statement  of  claim  alleges: 

"(1)  On  the  31st  of  December,  1909  the  defendant  the 
National  Life  Association,  now  known  as  the  National  Life  Company, 
a  corporation,  issued  its  policy  of  insurance  Be.  17543  in  the 
amount  of  $2000.00  to  John  Jeffers  Shaw,  the  assured  herein, 

"(2)  That  the  said  John  Jeffers  Shaw  accepted  the  same 
policy  when  same  was  duly  delivered  to  him,  and  paid  the  premium 
therefor,  to  May  29th,  1931,  and  for  a  long  time  after  that  date. 

"(3)  That  the  said  policy  contains  the  following  provisions, 
"•OLD  AGE  SETTLEMENT.  -  In  the  event  of  the  insured  attaining  the 
age  of  seventy  years  while  this  policy  is  in  full  force  and  effect 
*  *  *  one-tenth  of  the  face  amount  of  this  policy  will  be  due  and 
payable  on  the  anniversary  of  said  age  until  the  entire  amount  of 
said  policy  has  been  paid' 

"(4)  That  on  December  31st,  1931  the  assured  had  reached 
the  age  of  seventy  years,  and  demanded  the  payment  of  said  policy 
according  to  its  terms. 

"(5)  That  $200.00  was  due  to  this  plaintiff  on  December 
31st  1931  and  $200.00  on  each  and  every  anniversary  since  that  date, 
or  ten  payments  amounting  to  $2000.00  and  a  further  sum  for  the 
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refund  of  the  premiums  paid  after  December  31st,  1931  which  premiums 
amount  to  more  than  $2o4.60. 

"To  the  damage  of  the  plaintiff  of  Two  Thousand  Two  Hundred 
Sixty  Four  Dollars  and  Sixty  Gents  and  accruals  thereon." 

By  agreement,  plaintiff  was  given  leave  to  file  a  bill  of 
particulars  and  the  following  bill  of  particulars  was  filed: 

"(1)  OLD  AGE  SETTLEMENT.-  In  the  event  of  the  insured 
attaining  the  age  of  seventy  years,  while  this  policy  is  in  full 
force  and  effect,  then  permanent  total  disability  shall  be  deemed  to 
exist  and  if  the  insured  shall  so  elect,  one-tenth  of  the  face  of 
this  Policy  will  be  du<a  and  payable  at  each  anniversary  of  said  age 
until  the  entire  amount  has  been  paid.  Any  payments  made  on  this 
policy  by  the  Association  shall  be  deducted  from  the  face  of  the 
policy  on  final  settlement.  Should  death  intervene  the  remaining 
annual  installments  shall  be  completed  to  the  beneficiary  named  in 
this  Policy.  The  regular  annual  premiums  under  old  age  settlement 
shall  be  paid  the  association  during  the  installment  paying  period. 

"(2)  Demand  was  made  by  the  insured  on  the  insurer  January 
26th  1933. " 

Upon  motion  of  defendant,  paragraph  (5)  of  the  statement  of 
claim  was  stricken.  Defendant  filed  the  following  statement  of 
defense: 

"Defence 

"The  defendant  says  that 

"1„  The  defendant  admits  the  allegations  contained  in  para- 
graphs 1  and  2  of  the  Plaintiff »s  Statement  of  Claim, 

"2,  Defendant  further  answering  says  that  the  policy  herein 
sued  upon  contained  a  provision  for  Old  Age  Settlement  as  more  fully 
set  out  in  the  Bill  of  Particulars  filed  by  the  plaintiff;  that 
under  said  provision  before  Old  Age  Settlement  becomes  due  or 
payable,  the  insured  must  elect  to  take  same  after  attaining  the 
age  of  70  years;  that  under  the  provision  in  question  at  such  time 
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after  attaining  age  70  that  insured  makes  such  an  election,  the 

installments  to  be  paid  under  said  provision  would  commence  at  the 
next  birthday  anniversary  of  the  insured^  that  during  the  time  the 
company  would  be  required  to  pay  said  annual  installments  the  in- 
sured would  be  obligated  to  pay  premiums  for  the  duration  of  said 
installment  paying  period. 

H3.  Defendant  further  states  that  the  policy  in  question 
lapsed  for  non  payment  of  premiums  on  July  1,  1940;  that  at  no 
time  while  said  policy  was  in  full  force  and  effect,  or  at  any  other 
time,  has  plaintiff  requested,  demanded  or  elected  to  take  the  Old 
Age  Settlement  installments  as  provided  in  said  policy  of  insurance. 

"By  reason  thereof  defendant  is  not  liable  to  the  plaintiff 
in  the  sum  of  $2264.60,  or  in  any  sum  whs. t soever." 

Plaintiff  then  filed  a  motion  for  a  summary  judgment  and 
filed  the  following  affidavit  in  support  of  the  same : 

"John  Jeffers  Shaw  being  first  duly  sworn  upon  his  oath 
deposes  and  states: 

"(1)  That  he  is  the  plaintiff  in  the  above  entitled 
action, 

"(2)  This  is  an  action  on  a  life  insurance  policy,  an 
express  contract,  and  the  amount  claimed  and  which  is  actually 
due,  is  the  sum  of  Two  Thousand  Dollars  with  interest  amount  to 
Five  Hundred  Fifty  Dollars  a  total  of  Two  Thousand  Five  Hundred 
Fifty  Dollars. 

"(3)  Deponent  verily  believes  that  there  is  no  defense 
to  the  action  and  that  the  answer  put  in  by  the  defendant  is  for 
the  purpose  of  delay. 

"(4)  Deponent  refers  to  the  complaint,  the  bill  of  par- 
ticulars and  the  exhibits  for  a  more  particular  statement  of  the 
cause  of  action, 

"(5)  Deponent  further  says;  that  on  the  31st  day  of 
December  1909  he  received  from  the  defendant,  then  known  as  the 
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National  Life  ssociation,  a  policy  of  insurance  in  the  amount  of 
Two  Thousand  Dollars,  that  said  policy  provided  that  (here  follows 
the  'Old  Age  Settlement'  provision  in  the  rider). 

"(b)  That  on  the  26th  day  of  January  1933  the  insured 
elected  to  take  the  old  age  settlement  payments,  and  send  a  request 
to  the  defendant  to  pay  to  him  any  moneys  that  day  be  collectable 
at  time  on  the  said  policy;  that  in  reply  to  this  request  the 
defendant  by  its  agent  notified  the  plaintiff  as  follows: 

"February  2nd  1933 

"Dear  Mr.  Shaw, 

"We  thank  you  for  your  remittance  to  cover  the  quarterly 
premium  due  January  1st  on  your  policy  No.  17!?43  and  are  enclosing 
formal  receipt, 

"This  policy,  Mr.  Shaw,  was  written  at  a  very  low  rate  not 
sufficient  to  provide  for  surrender  values  of  any  kindj  la  fact,  it 
represents  pure  life  insurance  without  your  paying  anything  extra 
for  any  special  features.  It  would  not  be  possible,  therefore,  for 
you  to  surrender  the  policy  either  for  cash  or  paid  up  insurance 
as  suggested  in  your  letter  of  January  26th, 

"We  feel  sure  that  on  account  of  the  low  cost  of  this 

protection,  you  will  want  to  make  every  effort  possible  to  keep  it 

in  force. 

"Yours  truly, 

"P.  A.  She par d 

"Assistant  Secretary 

"That  after  the  letter  as  set  out  above  was  received  by  the 

plaintiff  at  no  time  did  the  defendant  advise  the  plaintiff,  who  wa: 

then  past  the  age  of  seventy  years,  that  he  could  collect  under  the 

old  age  settlement  clause  of  said  policy,  or  did  the  defendant  reqw 

the  signing  of  any  forms  other  the  letter  received  from  the  plainti 

for  the  benefits  under  the  policy. 

"That  the  plaintiff  continued  to  pay  the  premiums  on  said 
policy  until  oeptember  1940,  and  that  there  is  now  due  the  full 
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amount  of  said  policy. 

"(6)  Deponent  further  says  that  the  sum  of  Two  Thousand 
Dollars  and  interest  a  total  of  Two  Thousand  Pive  Hundred  and  Fifty 
Dollars  is  actually  due  and  owing  from  the  defendant  to  the  plain- 
tiff that  no  part  of  said  amount  has  been  paid* 

"(7)  Deponent  therefore  prays  that  an  order  may  be  made 
striking  out  the  answer  of  the  defendant  and  granting  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  Two  Thousand  Pive  Hundred 
Fifty  Dollars,  with  interest  and  costs." 

Defendant  then  filed  a  motion  to  strike  the  affidavit  for 
summary  judgment  for  the  following  reasons? 

"1)  The  affidavit  is  not  based  or  predicated  on  the 
personal  knowledge  of  the  affiant. 

"2)  The  affidavit  fails  to  set  forth  with  particularity 
the  facts  upon  which  the  plaintiff's  cause  of  action  is  based, 

"3)  The  affidavit  does  not  have  attached  thereto  sworn 
or  certified  copies  of  all  papers  upon  which  the  plaintiff  relies. 

*'4)  The  affidavit  consists  of  conclusions  and  does  not 
contain  a  recitation  of  facts  as  would  be  admissible  in  evidence. 

"5)  Affidavit  fails  to  affirmatively  show  that  if  the 
affiant  was  sworn  as  a  witness,  he  could  testify  competently  to 
the  facts  alleged  in  said  affidavit. 

"And  for  other  reasons  to  be  assigned  at  the  time  of  set 
hearing." 

The  motion  to  strike  was  denied.  Defendant  then  filed  the 
following  "affidavit  of  merits  in  defense  to  motion  for  summary 
Judgment;" 

''i?ard  J.  Davidson,  b^ing  first  duly  sworn  on  oath,  deposes 
and  says  that  he  is  Secretary  of  the  National  Life  Company,  defendaH 
herein;  that  he  has  personal  knowledge  of  the  facts;  that  he  is 

keeper  of  the  books  and  records  of  the  corporation  and  has  charge 
of  all  files  and  correspondence;  that  on  the  jlst  day  of  December, 
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19°9>  the  defendant,  the  National  Life  Association  now  known  as  the 
National  Life  Company,  a  corporation,  issued  its  policy  of  insurance 
No.  1754-3  in  the  amount  of  $2,000.00,  to  John  Jeffers  Shaw,  plaintiff 
herein;  that  thereafter  a  Rider  was  forwarded  to  the  insured  to  be 
affixed  to  the  policy  which  rider  contained  a  provision  for  Old  Age 
Settlement  as  set  out  in  plaintiff's  affidavit  for  summary  judgment} 
that  the  said  rider  was  issued  by  the  defendant  without  any  extra 
premium  being  charged  therefor j  that  the  said  policy  of  insurance 
was  written  at  a  rate  insufficient  to  provide  for  cash  or  loan  values, 
but  represented  pure  life  insurance  without  any  terminal  values  or 
equities}  that  on  the  26th  day  of  January  1933*  t&e  defendant  received 
a  letter  from  the  Insured,  a  true  and  correct  copy  of  said  letter  being 
attached  hereto  and  marked  Exhibit  I;  that  a  reply  was  made  by  the 
defendant  to  said  communication  on  the  2nd  day  of  February,  1933*  & 
true  and  correct  copy  of  reply  to  said  letter  being  attached  hereto 
and  marked  Exhibit  2j  that  there  is  attached  hereto  all  the  corres- 
pondence received  by  the  defendant  and  all  copies  of  replies  made  by 
the  dsfendant  to  said  communications,  true  and  correct  copies  of 
said  correspondence  being  attached  hereto  and  marked  Exhibits  3  to 
7,  both  inclusive. 

"That  under  the  said  provision  pertaining  to  old  age  settlement 
the  insured  must  elect  to  take  same  after  attaining  the  age  of  70  years j 
that  said  election  is  a  condition  precedent  to  the  payment  of  old  age 
settlement;  that  the  said  election  must  be  made  while  the  policy  is  in 
full  force  and  effect;  that  under  the  provision  in  question  that  at 
such  time  after  attaining  age  70  the  insured  makes  such  an  election, 
if  the  policy  is  in  full  force  and  effect,  the  installments  to  be  paid 
under  said  provision  will  commence  at  the  next  birthday  anniversary 
of  the  insured,  and  that  during  the  time  the  old  age  settlement  bene- 
fits would  be  paid  the  insured  would  be  required  to  pay  the  premiums 
on  said  policy  for  the  duration  of  the  installment  paying  period, 

"That  the  policy  in  question  lapsed  for  non  payment  of 
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premium  on  July  1,  1940j  that  at  no  time  while  said  policy  was  in 
full  force  and  effect  or  at  any  other  time  has  laintiff  requested, 
demanded  or  elected  to  take  the  old  age  settlement  Installments  as 
provided  in  said  rider  attached  to  said  policy  herein  sued  upon." 

Attached  to  the  affidavit  as  exhibits  are  the  communications 
between  the  parties,  but  only  the  following  letter  and  the  answer  to 
it  have  any  bearing  upon  this  appeals 

"1-25-33 

"Box  1394    Southern  Pines    N.C. 

"To  Nat'l  Life  Company 
"Des  Moines   la 

"Dear  Sirs: 

"Have  you  any  proposition  to  offer  on  a  paid  up  policy 
or  cash  surrender  of  present  policy 

"  ery  Truly  Yours 
"John  Jeffers  Shaw" 

Defendant's  answer  to  the  foregoing  letter,  dated  February 
2,  1933  >  is  also  attached  to  the  affidavit;  a  copy  of  the  letter 
appears  in  plaintiff's  affidavit  for  summary  judgment. 

In  support  of  its  contention  that  the  trial  court  erred  in 
entering  judgment  for  plaintiff  on  his  motion  for  summary  judgment 
defendant  contends  "that  the  benefits  in  question  are  optional  with 
the  insured  and  in  order  to  obtain  them  it  required  an  election  on 
his  part  after  attaining  age  7°}  that  no  demand,  request  or  election 
was  ever  made  by  the  insured  to  obtain  these  benefits  during  the  time 
the  contract  of  nsurance  was  continued  in  force,  nor  at  any  other 
time;  that  the  rider  providing  for  old  age  settlement  benefits  was 
at  ached  to  the  policy  and  was  in  the  possession  of  the  plaintiff 
for  many  years;  that  he  knew  or  was  presumed  to  know  the  contents 
thereof j  that  said  benefits  are  not  the  equivalent  of  extended 
insurance,  cash  surrender,  paid-up  insurance,  or  other  terminal 
values  found  in  legal  reserve  policies  of  insurance  now  being  issued, 
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the  policy  in  question  being  issued  by  an  assessment  life  insurance 
company  not  permitted  by  law  to  provide  for  paid  up  or  cash  surrender 
values j  that  the  old  age  settlement  benefits,  if  the  insured  elects 
to  receive  them,  reduces  the  amount  of  insurance  payable  at  death, 
and  required  the  payment  of  premiums  during  the  time  said  benefits 
were  being  paid;  that  the  defendant  did  not  mislead  plaintiff  as  to 
his  rights  under  the  contract  in  question.11 

Plaintiff's  counsel  has  filed  a  typewritten  brief  in  which 
he  states  many  abstract  propositions  of  law  but  fails  to  show  how 
the  propositions  apply  to  the  facts  set  up  in  the  pleadings  and  affi- 
davits. He  does  not  attempt  to  answer  errors  assigned  by  defendant 
and  fails  to  inform  us  upon  what  grounds  the  summary  judgment  can 
be  sustained.  The  main  point  urged  is  that  the  appeal  should  be 
dismissed  because  defendant  failed  to  perfect  its  appeal  in  accord- 
ance with  the  requirements  of  chap.  110,  par.  2J9.48  (4),  111.  Rev. 
Stat.  1941,  which  provides:  "No  judgment  will  be  pronounced  in  any 
agreed  case  on  appeal  from  the  trial  court  placed  upon  the  docket  of 
the  Supreme  or  Appellate  Court  unless  an  affidavit  shall  be  filed 
setting  forth  that  the  matters  presented  by  the  record  were  litigated 
in  good  faith  about  a  matter  in  actual  controversy  between  the  par- 
ties, and  that  the  opinion  of  the  reviewing  court  is  not  sought  with 
any  other  purpose  than  to  adjudicate  and  settle  the  law  relative  to 
the  matter  in  actual  controversy  between  the  parties  to  the  record." 
Plaintiff's  counsel,  in  support  of  his  claim  that  the  appeal  should 
be  dismissed,  insists  that  the  instant  case  was  submitted  to  the 
trial  court  upon  an  agreed  statement  of  facts,  and  that  defendant 
failed  to  file  the  affidavit  required  by  the  Statute.  It  is  diffi- 
cult to  treat  this  motion  seriously.  The  section  of  the  statute 
upon  which  plaintiff's  counsel  relies  applies  to  cases  where  the 
parties  in  any  civil  action  in  any  court  of  record,  may  make  an 
agreed  case  "containing  the  facts  and  points  of  law  at  issue  between 
them,  and  file  the  same  in  such  court j  and  the  said  agreed  case,  with 
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the  decision  of  the  trial  judge  thereon,  may  be  certified  to  the 
Supreme  Court  or  to  the  Appellate  Court  by  the  clerk  of  such  court, 
if  the  same  is  reviewable  by  the  Supreme  ourt  or  the  Appellate 
Court,  without  certifying  any  additional  record  in  the  case.  Upon 
such  agreed  case  being  so  certified  and  filed  in  the  Supreme  or 
Appellate  Court,  the  case  shall  proceed  in  the  same  manner  as  if  a 
full  r  cord  on  appeal  had  been  certified  to  the  Supreme  or  Appellate 
Court."  (Par.  259,48  (1).)  The  summary  judgment  in  the  instant  case 
was  not  based  upon  an  agreement  or  stipulation  as  to  the  facts  and 
the  pleadings  and  affidavits  show  a  sharp  dispute  upon  material  facts. 
Plaintiff  next  asserts  that  "the  case  having  been  submitted  to  the 
court  on  an  agreed  statement  of  facts  all  question  of  pleading  was 
waived,  and  it  was  unnecessary  to  submit  a  question  to  the  jury."  No 
argument  is  submitted  in  support  of  this  assertion. 

Plaintiff's  affidavit  for  summary  judgment  is  to  be  strictly 
construed  and  the  right  to  judgment  must  be  free  from  doubt.  Summary 
judgments  should  not  be  entered  where  the  trial  judge  would  have  to 
decide  controverted  questions  of  fact.  If  the  defense  is  "arguable," 
"apparent,"  or  "made  in  good  faith"  it  should  be  submitted  to  a  jury. 
(See  Diver sey  Liquidating  Corp.  v.  Beunkirchen,  37°  HI.  523j  Barrett 
V.  Shanks t  300  111,  App.  119,  126}  Gliwa  v.  Washington  Polish  Loan  & 
Bide.  Ass'nf  310  111,  App,  465,  470.)   lo  quote  from  the  last  men- 
tioned case  (pp.  470,  471): 

"Defendant  points  out  the  rules  which  guide  the  courts.  The 
procedure  may  not  be  used  to  impair  right  of  trial  by  jury,  Diversey 
Liquidating  Corp.  v.  Reunklrchen,  370  111.  523.  The  purpose  of  the 
procedure  is  not  to  try  an  issue  of  fact  as  that  term  is  used  in  law 
but  rather  to  try  whether  there  is  an  issue  of  fact  between  the  par- 
ties within  the  legal  meaning.  The  method  is  necessarily  inquisitorial, 
The  pleadings  (important)  are  not  controlling.  If  it  appears  from 
facts  stated  in  affidavits  or  documents  that  the  answer  pleaded  is 
sham  or  false  or  frivolous  it  will  be  disregarded,   If  ^ere  is 
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a  material  issue  of  fact  it  uust  be  submitted  to  a  jury.  In  Berick 
v.  Curran.  55  R.  I.  193,  179  Atl.  708,  710,  this  procedure  is  well 
described  as  'a  two-edged  weapon  -  useful  if  it  precludes  the  inter- 
position of  defenses  for  delay,  but  dangerous  if  it  deprives  a  defend- 
ant of  the  opportunity  to  have  a  trial  of  seriously  contested  ques- 
tions of  fact  or  law,1 

"The  authorities  say  affidavits  for  plaintiff  should  be  con- 
strued strictly,  those  for  defendants  liberally,  Shientag,  4  Fordham 
L.  R.  I86j  Gleason  v.  Hoekef  5  App.  Dist.  of  Col.  1,  4-5;  Fidelity  & 
Deposit  Co.  v.  United  States  for  use  of  Smootf  187  U.  3.  315,  320$ 
I'/ells  v.  Alropa  Construction  Corp..  82  Fed.  (2d)  887,  839,  a**e  cited. 

"Plaintiff's  right  to  judgment  should  be  free  from  doubt. 
Lord  Fsher  in  Sheppards  &  Co.  v.  Wilkinson  &_Jaryis^  6  I.  L.  8,  13, 
and  many  other  cases. 

"Fven  if  defense  papers  are  found  insufficient,  .judgment  should 
not  be  ordered  unless  plaintiff* s  affidavit  (strictly  construed)  leaves 
no  question  of  defendant's  liability.  People  for  use  of  Dyer  v.  San- 
culius.,  284  111.  App.  463,  474-475}  Weiss  v.  G-oldberger.  209  App.  Div. 
615,  205  E.  Y.  S.  1,  3}  4  Fordham  L.  R.  186,  216}  Tan.  H.  Frear  &  Co.. 
Inc.  v.  Bailey.  127  Misc.  79,  214  M.  Y.  8.  675,  677* 

"If  the  defense  is  'arguable,'  'apparent,*  made  in  'good  faith* 
it  should  be  submitted  to  a  Jury.  Eid^litv_&. Deposit  Co.  v.  United, 
States  for  use  of  Smootr  187  U.  S.  315,  320.  The  court  is  bound  to 
accept  statement  of  facts  as  true  when  alleged  in  defendant* s  affi- 
davits. The  whole  r  cord  must  be  considered," 

In  the  instant  case  defendant  had  filed  a  request  for  a  trial 
by  jury.  Its  contention  that  the  court  erred  in  not  submitting  the 
case  for  trial  on  the  material  issues  of  fact  involved  and  in  entering 
judgment  for  plaintiff  upon  his  motion  for  summary  judgment  is  clearly 
a  meritorious  one.  From  the  record  we  are  unable  to  see  upon  what 
theory  of  f^ct  or  law  the  trial  court  entered  the  summary  judgment, 
and  counsel  for  plaintiff,  in  his  brief,  makes  no  real  attempt  to 
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justify  the  judgment.  Plaintiff *s  suit  is  apparently  based  upon 

the  theory  that  while  the  policy  was  still  in  full  force  and  effect 

he  made  a  demand  on  the  insurer  to  pay  him  benefits  provided  for  in 

the  rider  attached  to  the  policy.  The  rider  provides,  inter  alia: 

"OLD  AGE  SSITLiaENT.  -  In  the  event  of  the  insured  attaining  the 

seventy 
age  of  xaooBi  years,  while  this  policy  is  in  full  force  and  effect, 

then  permanent  total  disability  shall  be  deemed  to  exist  and  if  the 
insured  shall  so  elect;  one-tenth  of  the  face  of  this  Policy  will 
be  due  and  payable  at  each  anniversary  of  said  age  until  the  entire 
amount  has  been  paid."  (Italics  ours.)  Defendant,  in  its  statement 
of  defense  and  in  its  affidavit  of  merits  in  defense  to  motion  for 
sui-iaary  judgment  avers  that  the  policy  lapsed  for  non-payment  of 
the  premium  on  July  1,  1940j  that  at  no  time  while  said  policy  was 
in  full  force  and  effect  or  at  any  other  time  had  plaintiff  requested, 
demanded  or  elected  to  take  the  old  age  benefit  installments  as  pro- 
vided in  the  rider  attached  to  the  policy  of  insurance.  It  was 
necessary  for  plaintiff  if  he  wished  to  obtain  the  benefits  provided 
for  in  the  rider  that  he  make  an  election  while  the  policy  was  still 
.   in  full  force  and  effect.  (See  Blujaey.  Pittsburg  Life  &   Trust  Co.f 
263  111.  160,  164.)  Plaintiff,  in  his  affidavit  for  summary  judgment, 
did  not  specifically  deny  that  the  policy  lapsed  for  non-payment  of 
the  premium  on  July  1,  1940.  If  we  assume  that  plaintiff,  in  his 
statement  of  claim  and  in  his  affidavit  for  summary  judgment,  made 
out  a  prima  fac^e  case,  it  is  clear  that  defendant  raised  issues  of 
fact  that  bore  directly  upon  plaintiff's  right  to  recover,  and  it 
was  a  jury's  function  to  decide  the  disputed  issues  of  fact.  The 
instant  contentions  of  defendant  must  be  sustained. 

Defendant  strenuously  contends  that  under  the  pleadings, 
plaintiff's  affidavit  in  support  of  the  sum  ary  judgment  and 
defendant's  affidavit  in  opposition  to  tht  judgment  plaintiff 
could  not  recover  and  therefore  the  judgment  should  be  reversed 
without  remanding  the  cause.  While  defendant's  argument  in 
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support  of  this  contention  is  not  without  some  force,  we  have 

reached  the  conclusion  that  justice  will  be  best  served  by  a 

remandment  of  the  cause.  Plaintiff  was  allowed  to  sue  as  a 

poor  person.  He  was  allowed  to  file  a  typewritten  brief  in 

this  court  and  we  are  not  satisfied  that  his  ease  has  been 

properly  presented. 

The  judgment  of  the  Municipal  court  of  Chicago  is 

reversed  and  the  cause  is  remanded  for  further  proceedings  not 

inconsistent  with  this  opinion, 

JUDGMENT!  REVERSED  AND  CAUSE 
REMAINED  WITH  DIRECTIONS, 

Sullivan  and  Friend,  JJ,,  concur, 
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EDWARD  ZATOR,__  /]     U 


Appellee,        \  j  ) 

'ROM  CIRCUITy6oURT 
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f  9  '*Sea'^ 

WALTER   J.  ggttOMgi  mBNESkL^  )  OF  COOK  COONTY. 

C.  GREEIi^^s1  Receiver!,  ete.,^**5*. 

et  "S17,  doing  businesjfe  as  I  Y™ 

CHICAGO  SURFACE  LINES'.  I  ) 

AppeUants.  )  \  )  %  ] 

MR.  PRESIDING  JUSTICE  SCAHLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

An  action  to  recover  damages  for  injuries  sustained  when  a 

north-bound  automobile,  driven  by  plaintiff  on  Damen  avenue  in 

Chicago,  was  struck  by  or  collided  with  a  street  car.  A  jury 

returned  a  verdict  in  favor  of  plaintiff  in  the  sum  of  $1,850, 

upon  which  judgment  was  entered.  Defendants  appeal, 

William  Gnat,  who  was  riding,  as  a  guest,  in  the  back  seat 

of  the  automobile,  also  sued  the  defendants  for  injuries  sustained 

in  the  accident.  A  jury  returned  a  verdict  in  his  favor  for  $5,000, 

Defendants  filed  a  motion  for  judgment  notwithstanding  the  verdict, 

which  the  trial  court  allowed,  and  judgment  was  entered  in  favor 

of  defendants.  Gnat  appealed,  and  the  Third  Division  of  this  court 

reversed  the  judgment  of  the  trial  court  and  entered  judgment  in 

favor  of  plaintiff  for  $5,000,  with  interest  from  the  date  of  the 

verdict.  (See  Gnat  v.  Richardson,  311  111.  App.  242.)  The  Supreme 

court  allowed  defendants'  petition  for  an  appeal  and  later  filed  an 

opinion  (Gnat  v.  Richardson,  378  111,  626)  affirming  the  judgment 

of  the  Appellate  court. 

The  instant  case  was  submitted  to  the  jury  upon  three  charges 

of  negligence,  namely,  that  the  motorman  turned  the  street  car  from 

Damen  avenue  into  14th  street  (a  left  turn)  (1)  without  keeping  a 

proper  lookout,  (2)  without  giving  any  warning,  and  (3)  without 

giving  the  right  of  way  to  plaintiff.  The  sole  contention  raised 

by  defendants  upon  this  appeal  is  that  the  court  should  have  directed 
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a  verdict  for  defendants,  or  should  have  entered  judgment  for 
defendants  notwithstanding  the  verdict  as  the  case  is  devoifi  of 
any  proof  of  due  care  on  the  part  of  plaintiff  and  therefore  the 
judgment  should  be  reversed  without  remanding. 

""•A  motion  to  instruct  the  jury  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is 
that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable  to 
the  plaintiff,  together  with  all  reasonable  inferences  arising 
therefrom,  must  be  taken  most  strongly  in  favor  of  the  plaintiff. 
The  evidence  is  not  weighed,  and  all  contradictory  evidence  or 
explanatory  circumstances  must  be  rejected,  The  question  presented 
on  such  motion  is  whether  there  is  any  evidence  fairly  tending  t® 
prove  the  plaintiff's  declaration.  In  reviewing  the  action  of  the 
court  of  which  complaint  is  made  we  do  not  weigh  the  evidence,,  «s 
we  can  look  only  at  that  which  is  favorable  to  appellant ♦  Yess  vft 
Yessf  255  111.  414$  MeCtrae  v.  Reynolds,  288  id.  l88j  Llovd  v. 
Rush,  273  id.  489."  (Hunter  v.  Troup,  315  111.  293,  296,  297.)' 
(Mahan  v.  Richards onf  284  111.  App.  493,  495.) 

"'The  general  rule  is  that  negligence  and  contributory  negli- 
gence are  questions  of  fact  for  the  jury,  and  so  long  as  a  question 
remains  whether  either  party  has  performed  his  legal  duty  or  has 
observed  that  degree  of  care  and  caution  imposed  upon  him  by  law, 
and  the  determination  of  the  question  involves  the  weighing  and  con- 
sideration of  evidence,  the  question  must  be  submitted  as  one  of 
fact.  (Chicago,  St.  Louis  and  Pittsburg  Railroad  Co„  v.  Iftitchinsoq^ 
120  111,  587}  Austin  v.  Public  Service  Co..  antef  p.  112  [299  111, 
112],)  Before  we  can  say,  as  a  matter  of  law,  that  there  was  no 
negligence  on  the  part  of  the  defendant  or  that  there  was  such  con- 
tributory negligenoe  on  the  part  of  the  plaintiff  as  to  defeat 
recovery,  we  must  be  able  to  say  that  all  reasonable  minds  must 
agree  that  the  defendant  was  not  negligent  in  his  acts  or  that  the 
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injury  was  the  result  of  plaintiff's  own  negligence.'  (Petro  v« 
nines.  299  111.  236,  240.  See,  also,  Pollard  v.  Broadway  Central 
Hotel  Corp..  353  Wu   312,  322,  323.) 

M 'Whether  a  plaintiff  was  guilty  of  contributory  negligence 
is  ordinarily  a  question  of  fact  for  the  jury  to  decide  under  proper 
instructions.  It  becomes  a  question  of  law  only  when  the  evidence 
is  so  clearly  insufficient  to  establish  due  care  that  all  reasonable 
minds  would  reach  the  conclusion  that  there  was  contributory  negli- 
gence.  (Thomas  v.  Buchanan,  357  111.  270;  Mueller  v.  Phelps,  252 
id.  630 j  O'Rourke  v.  Sproul,  241  id,  57&»)     A  motion  tc  direct  a 
verdict  for  the  defendant  preserves  for  review  only  a  question  of 
law  whether  from  the  evidence  in  favor  of  the  plaintiff,  standing 
alone  and  when  considered  to  be  true,  together  with  the  Inferences 
which  may  legitimately  be  drawn  therefrom,  the  jury  might  reasonably 
have  found  for  the  plaintiff.  (Brophy  v.  Illinois  Steel  Co.  f  242 
111.  55.     City  of  Chicago  v.  Jarvis,  226  id.  614.)  We  cannot  weigh 
the  evidence  to  determine,  as  a  matter  of  fact,  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  (Dukeman  v.  Cleveland,  Cin- 
cinnati,, Chicago  .and  St.  Louis  Railway  Go..,  237  111.  104,)  and  we 
cannot  reject  testimony  as  improbable  unless  it  is  contrary  to  some 
natural  law.  (Zetsche  v.  Chicago,  Peoria  and  St.  Louis  Railway  Co.f 
238  111.  240. )»  (Ziraldo  v.  Lynch  Co.f  365  m.  !97,  199,  200.)" 
(Thomason  v.  Chicago  Motor  Coach  Co.f  292  111.  App.  104,  110,  111. 
See,  also,  Murphy  v.  Illinois  State  Trust  Co..  375  HI.  310,  314} 
Gnat  v.  Richardson.  378  111.  626,  627,  628.) 

Obeying  the  rules  of  law  that  govern  us  in  passing  upon  the 
instant  contention,  we  find  the  following  evidence  that  tends  to 
prove  the  allegation  in  plaintiff's  declaration  that  he  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety  at  and  before 
the  time  of  the  accident: 

The  accident  happened  about  11:55  P****,  Sunday,  May  15,  1938, 
at  the  intersection  of  Damen  avenue  and  14th  street.  Damen  avenue 
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runs  north  and  south  and  has  two  sets  of  s treat  car  tracks,  one 
for  the  north-bound  cars  and  the  other  for  south-bound  cars.  The 
street  is  about  thirty-eight  feet  wide  from  curb  to  curb.  14th 
street  commences  at  D&men  avenue  and  runs  east.  It  is  about  thirty- 
eight  feat  wide  from  curb  to  curb  and  has  two  sets  of  street  car 
tracks.  West-bound  14-th  street  cars  turn  north  on  Damen  avenue 
and  east-bound  14th  street  cars  run  south  on  Damen  avenue  to  14th 
street,  where  they  turn  east  (a  left  turn),  Damen  avenue  street 
cars  go  straight  north  or  south  on  that  avenue.  On  Damen  avenue, 
coBffi»ericing  about  seventy-two  feet  south  of  the  north  building  line 
of  14th  street,  there  is  a  subway  that  runs  under  the  railroad 
tracks  from  that  point  southward  about  three  blocks  to  17th  street* 
The  laotorman  testified  that  in  the  course  of  his  route  he  had  to 
make  a  number  of  turns,  but  "this  turn  at  14th  and  Damen  was  the 
sharpest  turn  of  them  all,  that  is  a  very  sharp  turn,"  The  switch 
on  the  Damen  avenue  car  track  where  the  14th  street  ears  turn  east 
begins  at  the  north  building  line  of  14th  street.  The  street  level 
oa  Damen  avenue  at  the  intersection  of  14th  street  is  about  three 
feet,  four  inches  higher  than  it  is  at  the  viaduct,  and  therefore 
south-bound  traffic  on  Damen  avenue  moves  downgrade  frost  the  inter- 
section of  14th  street  to  the  viaduct,  while  north-bound  traffic 
from  the  viaduct  to  14th  street  moves  upgrade.  The  automobile 
was  driven  by  plaintiff.  Villiam  Gnat  sat  in  the  back  seat,  on 
the  left-hand  side.  Plaintiff,  when  he  reached  the  corner  of 
Damen  avenue  and  21st  street,  went  north  on  Damen  avenue.  As 
plaintiff  approached  14th  street  his  view  to  the  east  was  entirely 
blocked  by  a  concrete  wall  railroad  embankment  until  the  14th  street 
crossing  was  almost  reached.  Plaintiff  testified  that  as  he  approach- 
ed 14th  street  he  was  going  "about  twenty-eight  miles  an  hour,  no 
faster  than  thirtyj"  that  his  right  wheel  was  just  a  little  way  over 
the  east  rail,  "just  straddling  it;"  that  when  he  was  about  thirty 
feet  south  of  the  north  end  of  the  viaduct  he  first  noticed  a  south- 
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bound  street  car  on  Damen  avenue  which  was  then  Just  coming  to 
the  switch,  which  is  approximately  even  with  the  north  building 
line  of  14th  street;  that  the  car  was  about  two  feet  north  of  the 
switch  at  the  time  he  first  saw  it;  that  he  slowed  down  slightly 
as  he  approached  the  crossing;  that  when  he  was  at  the  north  end 
of  the  viaduct  he  looked  to  his  right,  but  kept  on  going;  that  he 
then  looked  to  his  left  and  saw  the  street  ear  swinging  into  him 
from  the  west  side;  that  the  street  car  was  swinging  east;  that 
the  car  was  then  about  five  feet  from  him;  that  he  stepped  on  the 
gas  and  turned  to  his  right  to  avoid  a  collision,  but  the  crash 
came;  that  the  street  car  swung  to  the  left  fast.  The  motonaan 
had  been  on  that  route  for  about  twenty  years*  Plaintiff  was 
familiar  with  the  intersection.  Plaintiff  testified  that  before 
cars  turned  to  the  left  it  was  the  custom,  "they  usually  sound  the 
bell,  or  they  stop  to  look,  and  let  traffic  go  through  first;"  that 
the  street  car  did  not  give  any  warning  nor  sound  any  bell  that  he 
heard;  that  the  motorman  did  not  do  anything  in  the  way  of  giving  a 
warning.  Gnat  testified,  inter  alia.,  that  he  had  lived  in  that 
immediate  neighborhood  all  his  life  and  was  very  familiar  with  the 
intersection;  that  "when  they  make  that  turn,  they  give  some  kind 
of  a  warning  or  ring  the  bell;"  that  he  did  not  at  any  time  prior 
to  the  collision  hear  a  bell  sounded.  The  motorman  testified  that 
after  they  reach  the  switch  and  receive  a  signal  from  the  conductor 
to  go  ahead  the  motorman  always  "taps  the  gong,"  and  "when  we  see 
anybody,  we  tap  it  hard;"  that  "the  front  part  of  the  street  car 
keeps  on  going  forward  and  then  when  the  trucks  hit  the  switch, 
then  the  trucks  turn  around  first,  and  then  when  they  turn, then 
they  get  into  the  switoh,  then  my  front  end  swings  around;"  that 
"this  turn  at  14th  and  Damen  was  the  sharpest  turn  of  them  all, 
that  is  a  very  sharp  turn;"  that  the  left  front  corner  of  the 
street  car  hit  the  automobile;  that  the  car  did  not  make  any  noise 
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going  around  the  corner;  that  he  "could  not  hear  the  wheels  at  all 
on  the  rails."  The  motorman  further  testified  that  that  trip  was 
his  last  trip  of  that  da7.  The  distance  between  the  north-bound 
and  south-bound  Damen  avenue  tracks  is  about  six  feet,  five  and 
one-half  inches,  and  the  body  of  the  street  car  extends  two  feet 
beyond  the  rail.  The  front  trucks  are  about  seven  and  one-half 
feet  back  of  the  front  end  of  the  street  car.  The  motorman  testi- 
fied that  in  making  the  turn,  when  the  trucks  hit  the  switch  they 
turn  first,  then  the  front  end  of  the  car  swings  around.  The  street 
ear  weighed  "around  30  tons,  if  not  more,"  and  was  constructed  of 
iron  and  steel.  The  motorman  further  testified  that  "you  throw  the 
switch  when  the  street  car  is  in  motion." 

In  passing  upon  the  question  of  carefulness  or  negligence 
of  plaintiff  the  jury  had  a  right  to  take  into  consideration  the 
evidence  as  to  the  custom  of  defendants  to  sound  a  gong  before 
making  the  left,  turn  into  14th  street  and  plaintiff's  reliance 
thereon.  In  North  Chicago  StT  R.  R»  Co.  v.  Irwin,  202  111.  34J>, 
the  court  said  (p.  347):   ■*  *  *  the  court  did  not  err  in  permit- 
ting the  appellee  to  prove  the  existence  of  the  custom  of  running 
all  north-bound  cars  on  the  east  track  and  all  south-bound  cars  on 
the  west  track.  The  existence  of  this  custom  entered  into  the  con- 
sideration of  the  question  whether  the  motorman  was  in  the  exercise 
of  ordinary  care  in  propelling  the  car  northwards  on  the  west  track 
at  such  a  rate  of  speed  as  twelve  or  fifteen  miles  per  hour,  an^ 
also  bore  upon  the  question  of  the  carefulness  or  negligence  of _the 
deceased  in  leaving  the  space  between  the  tracks  and  going  upon  the 
west  track  in  order  to  be  out  of  danger  from  .a_,car  moving, .norJkh&sgAaJ 
(Italics  ours.)  This  sound  principle  of  law  has  been  followed  in 
numerous  cases.  To  cite  a  few:  see  Sturm  vt  Consolidated  Coal  Co.^ 

248  111.  20,  29j  Gourley  v.  Chicago  &  E.  I.  Ry.  Co..  295  IH*  App. 
160,  176j  Potter  v.  Chicago,  Milwaukee  &  St.  P.  Ry.  Co..  208  111. 
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App.  363,  372. 

The  question  presented  by  the  sole  contention  raised  by 
defendants  is:  Is  there  any  evidence  in  favor  of  plaintiff, 
which,  standing  alone  and  considered  to  be  true,  together  with 
the  inferences  which  may  legitimately  be  drawn  therefrom,  from 
which  a  jury,  acting  reasonably,  might  have  found  that  the  plaintiff 
was  in  the  exercise  of  due  care  at  the  time  of  and  just  prior  to 
the  accident?  Unless  we  can  say  that  all  reasonable  minds  must 
agree  that,  tested  by  plaintiff's  theory  of  fact,  he  was  guilty  of 
contributory  negligence,  then  defendants1  contention  must  fall. 

As  plaintiff  approached  14th  street  his  view  to  the  east 

on  that  street  was  blocked  by  the  railroad  wall  until  the  14th 

street  crossing  was  almost  reached.  It  was  necessary,  therefore, 

for  him  to  look  out  for  possible  west-bound  traffic  on  14th  street. 

He  had  a  right  to  rely  upon  the  custom  of  the  street  cars  to  sound 

a  bell  before  making  the  turn,  especially  as  it  was  a  left  turn,, 

Plaintiff's  evidence  was  that  the  motorman  did  not  sound  a  bell 

or  give  any  warning  before  making  the  turn.  As  plaintiff  approached 

the  crossing  the  street  car  was  coming  south  and  was  about  two  feet 

north  of  the  switch.  It  appears  that  the  switch  is  thrown  while 

the  street  car  is  in  motion.  At  the  time  of  the  collision  the  turn 

had  only  been  partly  made,  as  the  motorman  testified  that  the  left 

front  corner  of  the  car  struck  plaintiff's  automobile.  IVhen  that 

corner  of  the  car  struck  the  automobile  at  the  west  rail  of  the 

avenue 
north-bound  Damen/track,  it  had  traveled  a  distance  of  only  five 

feet  eastward.  The  trucks  turn  first,  then  the  front  end  of  the 

car  swings  around  fast.  In  other  words,  for  a  very  short  period 

of  time  the  front  end  of  the  car  appears  to  be  going  forward  even 

after  the  trucks  have  moved  into  the  switch.  From  the  time  that 

the  front  end  of  the  car  commenced  to  swing  to  the  east  until  the 
collision,  not  more  than  a  second  or  two  could  have  elapsed.  It 
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was  a  very  sharp  turn.  Plaintiff,  when  he  saw  the  car  swinging 
toward  him,  stepped  on  the  gas  and  turned  to  his  right  in  an 
effort  to  avoid  the  accident^  but  the  crash  came. 

We  hold  that  the  contention  of  defendants  that  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law  is 
without  merit. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed. 

JUDGMENT  AFFIRMED. 

Sullivan  and  Friend,  JJ«,  concur,, 
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WILLIAM  H»  McCAUSLAND 
ANTOINETTE  McCAUSLAND, 
Appei:. 
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L  PROM  SUPERIOR  COURT 

iJHiriiii  iniHii 

THE  CITY  OP  CHICAGO,  af 
Municipal  Corporation.!^'       ) 

AppjefLant.    )    UlO  JL  »iio 

MR, PRESIDING  JS^flCE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Thiols  an  action  to  recover  Interest  upon  a  judgment  in 
a  condemnation  proceeding.  The  cause  was  heard  by  the  court  without 
a  jury  and  judgment  was  entered  in  favor  of  William  H.  McCausland 
and  Antoinette  McCausland,  plaintiffs,  and  against  City  of  Chicago, 
a  municipal  corporation,  defendant,  In  the  sum  of  $1,214,19,  Defend- 
ant appeals. 

The  original  complaint,  filed  by  William  H,  McCausland,  plain** 
tiff,  on  March  6,  1934,  alleges  that  on  February  29,  1928,  a  judg- 
ment in  a  condemnation  proceeding  in  the  sum  of  $8,214,60  was  entered 
in  favor  of  William  H.  McCausland  and  against  defendant  and  that  the 
judgment  was  paid  on  July  14,  1932,  without  interest.  The  complaint 
prays  for  a  judgment  for  interest  on  the  judgment  for  the  period  from 
February  29,  I928,  to  July  12,  1932,  in  the  sum  of  $1,793 »39»  Defend- 
ant filed  an  answer,  the  averments  of  which  are  not  pertinent  to  the 
issues  involved  upon  this  appeal.  On  November  20,  1940,  by  leave  of 
court,  Antoinette  McCausland  was  made  an  additional  party  plaintiff 
and  an  amended  complaint  was  filed  which  names  William  H,  McCausland 
and  Antoinette  McCausland,  his  wife,  as  plaintiffs.  The  amended 
complaint  alleges  that  plaintiffs  were  the  owners  of  certain  property 
condemned  by  the  City  and  that  on  July  30,  1929,  a  judgment  for 
$8,214,60  was  entered  in  the  condemnation  proceedings  in  favor  of 
William  H,  McCausland  and  Antoinette  McCausland;  that  the  judgment 
was  paid  without  interest  on  July  14,  1932,  The  amended  complaint 
prays  for  judgment  for  interest  from  July  30,  1929,  to  July  14,  1932* 
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was  a  very  sharp  turn.  Plaintiff,  when  he  saw  the  car  swinging 
toward  him,  stepped  on  the  gas  and  turned  to  his  right  in  an 
effort  to  avoid  the  accident,  hut  the  crash  came. 

We  hold  that  the  contention  of  defendants  that  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law  is 
without  merit. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed, 

JUDGMENT  AFFIRMED, 

Sullivan  and  Friend,  JJ.,  eoneur* 
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WILLIAM  H*  McCAUSLAND  a 

ANTOINETTE  McCAUSLAND,  V         \    >*f)  y    ' 

Appellees  j|/    i    )  I 

)        APREAL  PROM  SUPERIOR  COURT 

THE  CITY  OF  CHICAGO,  af  M 

Municipal  CorporationX^  ) 

AppefLant.    )    O  J.  O  JL«H.«  ^  . 

MR, PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
Thiaf*  Is  an  action  to  recover  interest  upon  a  judgment  in 
a  condemnation  proceeding.  The  cause  was  heard  by  the  court  without 
a  jury  and  judgment  was  entered  in  favor  of  William  H,  McCausland 
and  Antoinette  McCausland,  plaintiffs,  and  against  City  of  Chicago, 
a  municipal  corporation,  defendant,  in  the  sum  of  $1,214,19,  Defend- 
ant appeals. 

The  original  complaint,  filed  by  William  S.  McCausland,  plain-? 
tiff,  on  March  6,  1934,  alleges  that  on  February  29,  1928,  a  judg- 
ment in  a  condemnation  proceeding  in  the  sum  of  $8,214,60  was  entered 
in  favor  of  William  H.  McCausland  and  against  defendant  and  that  the 
judgment  was  paid  on  July  14,  1932,  without  interest.  The  complaint 
prays  for  a  judgment  for  interest  on  the  judgment  for  the  period  from 
February  29,  1928,  to  July  12,  1932,  in  the  sum  of  $1,793 ♦39.  Defend- 
ant filed  an  answer,  the  averments  of  which  are  not  pertinent  to  the 
issues  involved  upon  this  appeal.  On  November  20,  1940,  by  leave  of 
court,  Antoinette  McCausland  was  made  an  additional  party  plaintiff 
and  an  amended  complaint  was  filed  which  names  William  H,  McCausland 
and  Antoinette  McCausland,  his  wife,  as  plaintiffs.  The  amended 
complaint  alleges  that  plaintiffs  were  the  owners  of  certain  property 
condemned  by  the  City  and  that  on  July  30,  I929,  a  judgment  for 
$8,214,60  was  entered  in  the  condemnation  proceedings  in  favor  of 
William  H,  McCausland  and  Antoinette  McCausland;  that  the  judgment 
was  paid  without  interest  on  July  14,  1932,  The  amended  complaint 
prays  for  judgment  for  interest  from  July  30,  I929,  to  July  14,  1932* 
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for  $1,214.19  in  favor  of  both  plaintiffs.  The  answer  filed  by 
defendant  to  the  amended  complaint  denies  that  the  condemnation 
Judgment  was  entered  in  favor  of  William  I.  McCausland  and 
Antoinette  McCausland,  and  states  that  it  was  entered  in  favor 
of  the  "owner  or  owners  of  or  parties  interested  in  the  property 
above  described."  The  answer  alleges  that  if  the  City  is  liable 
for  any  interest  on  the  award  it  is  in  no  event  liable  for  more  than 
interest  on  that  portion  of  the  award  represented  by  the  claim  of 
William  H.  McCausland  and  that  the  claim  of  Antoinette  McCausland 
was  barred  by  the  Statute  of  Limitations  because  it  had  not  accrued 
within  five  years  before  the  filing  of  the  amende!  complaint  on 
November  20,  1940, 

Defendant  contends  that  (1)  "The  claims  of  William  H. 
McCausland  and  Antoinette  McCausland  for  Interest  created  separate 
causes  of  action;"  and  (II)  "The  claim  of  Antoinette  ilcCausland  was 
barred  by  the  Statute  of  Limitations  and  section  46  of  the  Civil 
Practice  A#t  does  not  apply." 

The  situation  in  the  instant  case  is  the  same  as  was 
present  in  the  case  of  Charles  H.  Mann,  as  Assignee  of  Matthias 
H.  Mannt  and  Annie  At  Mann  v.  City  of  Chicago,  Appellate  Court 
Gen.  Ho.  41854,  and  the  points  here  raised  are  the  same  as  were 
raised  in  that  case.  In  the  Mann  case  we  have  this  day  filed  an 
opinion  wherein  we  have  set  forth  our  reasons  and  conclusions 
touching  the  matters  Involved  in  that  appeal,  and  for  the  reasons 
and  conclusions  stated  in  that  opinion,  the  judgment  order  of  the 
Superior  court  of  Cook  county  in  the  instant  case  Is  reversed,  and 
judgment  is  entered  here  in  favor  of  William  H.  McCausland  and 
against  City  of  Chicago,  a  municipal  corporation,  defendant,  in 
the  sum  of  $607.10;  and  as  to  the  claim  of  Antoinette  McCausland 

judgment  is  entered  here  in  favor  of  City  of  Chicago,  a  municipal 
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corporation,  defendant. 


JUDGMENT  ORDER  REVERSED.  AND 
JUDGMENT  HERE  H  FAVOR  OP 
WILLIAM  H.  McCAUSLAND  AND 
AGAINST  CITY  OP  CHICAGO,  A 
MUNICIPAL  CORPORATION,  DEFENDANT. 
FOR  $607,10|  AND  AS  TO  CLAIM  OF 
ANTOINETTE  McCAUSLAND  JUDGMENT 
ENTERED  HERE  IN  FAVOR  OF  CITY 
OF  CHICAGO,  A  MUNICIPAL  CORPORATION, 
DEFENDANT*  * 


Sullivan  and  Friend,  JJ#,  concur. 
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JOSEPH  LUMBER  COMPANY, 
a  corporation, 

"-""■"^gjjellan 


RONALD  LAMBERT  TRF 


ffi,  PR^HJING  JUSTIC"  SCANLAN  DELITEREB  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  its  complaint  to  enforce  a  mechanic's  lien 
against  certain  premises  owned  by  the  Trustees  of  the  Lambert  Tree 
Estate.  Plaintiff  appeals  from  a  jHlgMBfe  decree  dismissing  the 
complaint  for  want  of  equity. 

The  complaint  alleges,  inter  alia,  that  plaintiff  entered 
into  an  oral  contract  with  Jens  Pederson  whereby  it  undertook  to 
furnish  lumber  in  the  construction  of  a  permanent  improvement  upon 
the  premises  in  question;  that  as  a  subcontractor  it  furnished 
lumber  to  the  value  of  $290.95  to  said  Pederson,  who  had  a  written 
contract  with  one  George  Psiharis  for  the  construction  of  permanent 
improvements  upon  the  premises}  that  the  said  Trustees  and  George 
Psiharis  authorized  and  directed  Pederson  to  construct  permanent 
improvements  upon  the  premises  and  that  Pederson  constructed  said 
permanent  improvements  and  plaintiff  furnished  lumber  in  said  con- 
struction with  the  knowledge,  permission  and  consent  of  Psiharis 
and  the  said  Trustees  and  that  there  is  a  balance  due  and  owing  to 
plaintiff  for  the  delivery  of  the  lumber  of  $290.95,  for  which 
plaintiff  claims  a  mechanic* s  lien  upon  the  said  land  and  improve- 
ments. The  answer  filed  by  defendants  denies,  inter  alia,  that 
the  lumber  furnished  by  plaintiff  to  the  contractor  was  used  by 
the  contractor  for  any  permanent  improvements  to  the  premises  and 
alleges  that  any  lumber  which  may  have  been  furnished  by  plaintiff 
to  said  premises  was  used  in  improvements  of  a  temporary  nature 
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■■.hich  did  net  increase  the  value  of  the  premises  and  which  were 
intended  to  be  removed  by  the  tenant  at  the  termination  of  its 
lease. 

The  cause  was  referred  to  a  master,  who  filed  a  report  which 
found,  inter  alls :  "Seventh:  That  the  aforesaid  lumber  was  used  by- 
Jens  Pederson  for  the  construction  of  said  floors,  walls  and  an 
office  in  the  basement  of  the  above  described  premises}  that  said 
flooring,  walls  and  office  became  attached  to  and  were  part  of  the 
building  located  on  the  above  described  premises}  that  they  became 
a  permanent  improvement  to  said  building  and  enhanced  the  value 
thereof}'1  and  "Eleventh, :  That  said  Continental  Illinois  National 
Bank  &   Trust  Company  of  Chicago  and  Ronald  L.  Tree,  as  Trustees 
under  the  Last  rill  and  Testament  of  Lambert  Tree,  deceased,  knowingly 
authorized  and  directed  the  said  Jens  Pederson  to  construct  permanent 
improvements  upon  the  aforesaid  premises,  and  that  the  said  Jens 
Pederson  did  construct  said  permanent  Improvements  upon  the  aforesaid 
premises,  and  plaintiff  furnished  lumber  in  the  construction  of  sueh 
permanent  improvements  with  the  knowledge,  permission  and  coonsent  of 
George  Psiharis,  and  Continental  Illinois  national  Bank  &  Trust 
Company  of  Chicago  and  Ronald  L.  Tree,  as  Trustees  under  the  last 
Will  and  Testament  of  Lambert  Tree,  deceased,"   The  master  in  his 
report  makes  no  reference  to  the  evidence  upon  which  he  based  the 
aforesaid  findings.  There  are  certain  facts  that  are  undisputed: 
Plaintiff  entered  into  an  oral  contract  with  one  Jens  Pederson,  a 
building  contractor,  to  furnish  lumber  to  be  used  in  the  premises  in 
question}  that  the  Athenian  Cafe,  Inc»,  was  a  tenant  of  the  Lambert 
Tree  Estate  and  was  operating  a  restaurant  business  in  the  premises} 
that  defendant  George  Psiharis  was  the  president  of  Athenian  Cafe, 
Inc.}  that  Jens  Pederson  made  a  contract  or  contracts  with  the 
Athenian  Cafe  to  furnish  labor  and  material  necessary  in  the  making 
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of  certain  improvements  in  the  part  of  the  premises  occupied  by 
the  Athenian  Cafe.  Pederson  admitted  receiving  from  the  latter 
sums  aggregating  $2,400  during  the  performance  of  Ms  contract. 
That  plaintiff  delivered  lumber  to  the  premises  and  received  no 
pay  for  the  same  is  undisputed.  Objections  filed  by  defendants  to 
the  master's  report  alleged  that  the  master  erred  in  finding  that 
the  lumber  furnished  by  plaintiff  became  a  permanent  improvement 
to  said  building  and  enhanced  the  value  thereof j  that  he  further 
erred  in  finding  that  the  Trustees  knowingly  permitted  the  con- 
struction of  permanent  improvements  upon  the  premises,  and  that 
he  further  erred  in  finding  that  plaintiff  was  entitled  to  a 
mechanic's  lien.  The  court  sustained  the  exceptions  filed  by 
defendants  to  the  master's  report  and  entered  the  decree. 

There  is  but  one  question  involved  On  this  appeal.  Was 
the  material  delivered  by  plaintiff  used  in  the  construction  of 
permanent  improvements  upon  the  premises  in  question?  Plaintiff 
contends  that  this  question  should  be  answered  in  the  affirmative. 
Defendants  contend  that  the  evidence  shows  clearly  "that  the  store- 
room, flooring,  shelving,  and  partitions  were  constructed  by  the 
tenant  merely  for  its  own  convenience  in  operating  a  restaurant 
business;  that  none  of  the  lumber  furnished  by  the  plaintiff  was 
permanently  attached  in  any  way  to  the  building;  that  the  storeroom 
in  the  basement  could  be  taken  out  in  sections  and  that  the  shelving 
could  merely  be  unscrewed  from  the  brackets.  Ml  of  the  lumber  was 
used  in  making  the  premises  suitable  for  the  tenant  and  for  con- 
structing trade  fixtures  which,  without  damage  to  the  building,  can 
be  removed  and  which  are  intende  to  be  removed  by  the  tenant  at  the 
end  of  its  lease."  Plaintiff  concedes  that  before  it  would  be  entitled 
to  a  decree  in  its  favor  "it  must  establish  by  a  preponderance  of  the 
evidence,  the  following  facts:  •  *  «  D.  That  the  material  delivered 
by  the  sub-contractor  was  used  in  the  construction  of  permanent 
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improvements.  *  *  *" 

Jens  L.  Pederson  was  called  as  a  witness  by  plaintiff.  He   *• 

testified  that  the  lumber  billed  by  plaintiff  was  received  at  the 

% 
place  in  question;  that  it  was  used  for  putting  up  partitions  and  * 

for  building  "different  kinds  of  stuff"  and  putting  in  new  floors} 
that  he  could  not  remember  how  much,  lumber  was  used  for  partitions 
and  how  much  was  used  for  floors j  that  the  partitions  could  not  be 
taken  out  and  used  in  other  places;  that  they  are  built  into  that 
place • 

Albert  A.  Schwartz,  an  architect,  was  caller!  as  a  witness  by 
both  sides.  He  testified  that  he  was  employed  by  Psiharis  to  super- 
vise the  work  in  connection  with  the  improvements  in  question;  that 
he  received  his  pay  from  the  Athenian  Cafe;  that  he  was  familiar  with 
the  work  in  connection  with  the  lumber  that  was  used;  that  "it  was 
used  for  partitions.   It  was  used  for  roof  frames  in  tile  partitions. 
It  was  used  for  a  storeroom  in  the  basement.  It  was  used  for  joitts 
for  the  storeroom  in  the  basement  and  all  frame  lumber  on  the  pre»» 

ises;H  that  some  of  the  lumber  was  used  for  the  flooring  in  the 
basement;  that  the  flooring  "was  laid  on  2x8  joists  over  the  cement 
floor  of  the  basement.  That  was  laid  in  the  storeroom  in  the  base- 
ment. '  e  built  it  for  a  storeroom,  built  in  a  manner  that  the  under 
portion  of  that  storeroom  was  used  for  storage  purposes.  It  was 
erected  on  2x6  studdings  framed,  and  the  floor  was  laid  over  that, 
and  plywood  was  put  around  it  on  two  sides.  Q.  1  as  that  flooring 
in  any  way  attached  to  the  building,  nailed  to  the  building?  A. 
The  flooring  was  nailed  onto  the  joists.  It  rested  on  the  cement 

floor.  Q.  knd   how  were  the  panels  put  In?  A,  The  panels  were 

in 
put  infections.  All  panels  were  put  in  in  sections  and  leaving 

openings  for  doors,  and  one  for  ventilation.  Q.  By  the  panels 
we  mean  the  partitions.  A,  Yes.  |,  And  this  office  room,  how 
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was  that  built?  A,  Well, that's  the  office  room.  That's  the  only- 
room.  Q.  Oh,  that  is  the  only  room?  A.  That  is  the  only  room, 
Q,  Now,  can  that  flooring  and  those  partitions  be  removed  without 
damage  to  the  building?  A.  Oh,  yes,  sure.  The  basement  was 
concrete,  Q,  How?  A,  The  basement  portion  itself  is  concrete^, 
concrete  walls  and  concrete  ceilings,  and  partitions  of  wood.  All 
the  basement  partitions  was  wood,  Q,  Just  set  in,  then?  A,  Yes," 
Upon  cross-examination  the  following  occurred:  dQ,  Mr,  Schwartz, 
you  say  the  basement  floor  was  concrete?  A,  Yes.  Q,  Then  there 
were  some  studdings  put  on  the  basement  floor?  A.  That  is  right, 
Q.  These  studdings  were  nailed  were  they  not,  to  each  other?  A, 
Yes,  Q,  And  what  else  were  they  nailed  to?  A,  They  were  nailed  - 
that  studding  is  four  feet  on  centers.  The  partitions  are  between 
the  studdings,  Q,  What  were  the  studdings  nailed  to,  if  anything? 
A,  You  couldn't  nail  it  to  anything.  It  is  placed  against  the 
floor  and  the  beams,  the  concrete  beams  of  the  ceiling.  Q,  The 
concrete  beams  of  the  ceiling?  A.  Yes.  Q.  And  then  what  was 
done  in  connection  with  the  floor?  Over  the  studdings  was  put 
what?  A.  Over  the  studdings  was  put  joists.  Q.  And  what  were 
those  joists  nailed  to?  A.  Hailed  to  the  2x4  studdings.  Q.  And 
then  what  was  put  over  the  joists?  A.  The  studdings.  Q.  And.  they 
were  nailed  to  the  joists?  A.  Right.  Q,  And  what  else  was  put  in 
there  to  make  that  room  complete?  A.  Partitions,  Partitions  on 

two  sides.   The  two  brick,  concrete  walls  from  two  ends  of  the  room 
and  two  wood  partitions  squared  or  completed  that  room.  Q.  How, 
what  were  those  partitions  attached  to?  A.  They  were  screwed  to 
the  3tud"ings,  panel  board  partitions.  Q.  Screwed  onto  the  stud. 

dings?  A.  Yes,  Q,  In  order  to  remove  it  you  would  have  to  break 
all  of  that  up,  wouldn't  you?  All  of  that  flooring  and  all  of  those 
joists?  A.  Yes.  You  would  have  to  take  it  apart.  You  would  have 
to  take  it  apart.  You  couldn't   move  it  out  because  you  haven't 
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got  big  enough  openings  to  get  that  size  through.  You  have  to  do 
it  in  sections.  Q.  Well,  that  is  the  customary  way  of  constructing 
a  room  in  any  place,  is  it  not?  A.  Well,  it's  one  of  the  customary 
ways  of  constructing,  yes.  You  wouldn't  construct  —  in  lathe  and 
plaster  rooms.  These  are  panels.  Q.  These  are  panels,  instead  of 
lathe  and  plaster,  is  that  right?  A.  Yes."  Upon  redirect  the 
following  occurred:  "Q.  Now,  in  your  opinion  as  an  architect,  you 
say  the  room  is  usually  constructed  in  the  manner  this  was  constructed, 
Is  that  for  the  purpose  of  taking  them  out,  if  you  wanted  to  take 
them  out?  A.  You  could  take  them  out,  if  you  wanted  to  take  them 
out  in  sections,  yes,  I  asked  them  to  make  them  so  because  we  were, 
figuring  on  fixing  that  upstairs  into  another  room,  in  case  they 
wouldn't  let  us  use  this.  We  could  remove  it.  But  we  got  by  with 
the  Building  Department  as  it  was.  *  *  *  Q,  Another  thing  I 
wanted  to  ask  you  about,  the  ventilating  system,  that  canopy  over 
the  stove  —  A.  Yes.  Q.  Could  that  be  removed  without  materially 
injuring  the  building''  A,  Yes.  Q.  How  is  that  attached?  A. 
That  is  attached  with  strap  hangers  to  the  ceiling  of  the  building. 
Q.  And  the  flue?  A,  Suspended  with  straps.  The  flues  is  a  series 
of  pipes  put  together  and  put  through  the  building,   Q,  And  could 
that  be  removed  without  serious  injury  to  the  building?  A.  Yes. 
Q.  I  mean,  without  material  injury  to  the  building?  A.  Yes.  Q. 
And  do  you  know,  from  your  experience  as  an  architect,  whether  or 
not  where  a  tenant  puts  in  such  a  system  of  ventilation,  whether 
or  not  it  is  removed  by  the  tenant  when  he  moves  out  of  the  premises? 
A.  If  he  has  any  use  for  it.  He  can  use  it,  if  he  has  any  use  for 
it.  If  he  was  to  rent  another  store  and  needed  ventilating,  he 
could  remove  all  that  and  put  it  in  the  new  location.  Q.  Vithout 
damaging  it  materially?  A,  That  is  right."  Upon  further  cross- 
examination  the  following  occurred:  "Some  of  this  lumber  was  used 
for  shelving,  was  it?  Upstairs,  I  mean,  A.  Yes,  there  was  some 
lumber  used  for  shelving  upstairs.  Q.  And  how  was  that  shelving 
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construetedj  A.  It  was  constructed  on  iron  brackets,  iron 
brackets  into  the  wall  and  shelving  laid  right  over  the  brackets. 
*  *  *  q.  This  shelving  could  be  removed?  A.  Yes,  this  shelving 
could  be  removed.  Q.  It  is  just  laid  onto  iron  brackets?  A.  It 
is  Just  screwed.  Q.  It  is  just  screwed  onto  iron  brackets?  A* 
It  is  just  screwed  onto  iron  brackets,  yes."  Upon  further  redirect 
the  following  occurred:  "Q.  ''/hen  you  remove  a  plaster  partition 
you  destroy  that  partition,  don't  you?  A.  Absolutely.  You  can't 
remove  a  plaster  partition.  Q.  But  this  partition  you  can  remove 
the  panels  and  parts  without  destroying  the  partition  as  a  partition? 
A,  That  is  right.  Q.  And  you  can  set  it  up  some  place  else?  A. 
That  is  right.  Q.  And  use  it  at  another  place?  A.  Yes." 

Mr,  Psiharis,  the  president  of  the  Athenian  company,  testi- 
fied that  the  flooring  was  laid  on  a  cement  floor;  that  the  partitions 
are  just  temporary  partitions;  that  "it  is  part  of  my  fixtures,  they 
have  to  go  out  any  time  the  corporation  goes  out}"  that  they  can  be 
removed  without  destroying  anything;  that  the  floor  is  laid  on  2x4' s 
in  the  kitchen;  that  he  can  take  it  out;  that  when  the  Athenian  Cafe 
lease  is  up  the  corporation  intends  to  take  these  partitions  with  itj 
that  the  cooks  would  not  work  on  the  cement  floor  and  that  was  the 
reason  he  had  the  wood:n  floor  placed  over  the  cement  floor;  that 
the  flooring  was  part  of  the  fixtures  belonging  to  the  corporation. 

The  witness  Pederson  was  primarily  responsible  to  plaintiff 
for  the  lumber  furnished,  but  he  did  not  pay  plaintiff  for  it.  It 
was  to  his  interest  to  have  plaintiff  succeed  in  the  instant  case. 
Both  sides  called  Schwartz,  the  architect,  and  we  are  satisfied  that 
the  trial  court  was  justified  in  believing  the  testimony  of  Schwartz 
as  to  the  nature  of  the  improvements  that  were  made  in  the  premises 
with  the  lumbor  furnished  by  plaintiff.  From  Schwartz's  testimony 
it  clearly  appears  that  the  storeroom,  flooring,  shelving  and  par- 
titions were  constructed  by  the  Athenian  Gafe,  the  tenant,  for  its 
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convenience  in  operating  a  restaurant  business,  and  that  none  of 
the  lumber  furnished  by  plaintiff  was  permanently  attached  in  any 
way  to  the  building,  and  none  of  it  was  used  for  the  construction 
of  permanent  improvements  upon  the  premises.  Indeed,  plaintiff  con- 
cedes that  "the  partitions  and  the  floor  for  which  the  lumber  was 
used,  can  at  some  future  time,  be  taken  apart  and  taken  out  of  the 
building  without  damaging  the  structural  part  thereof,"  but  it  con- 
tends that,  nevertheless,  under  the  law  it  is  entitled  to  its  lien. 
Plaintiff  cites  two  cases  in  support  of  its  contention:  Alexander 
Lumber  Co.  v.  Champaign  Baseball  Club.  201  111,  App,  246,  and  Beck 
Coal  Co.  v.  Peterson  Manf.  Co.P  237  111.  250,  In  the  first  case 
only  an  abstract  of  the  decision  is  set  forth  but  it  appears  from 
the  syllabi  and  a  short  statement  of  the  facts  that  the  case  is 
against  plaintiff* s  position.  In  the  second  case  the  material  facts 
are  entirely  different  from  those  in  the  instant  case.  There  a  claim 
for  lien  of  the  agle  Tank  Company  for  two  cisterns  and  several  tanks 
furnished,  to  be  used  for  the  manufacturing  business  carried  on  in 
the  building,  was  allowed  for  the  reason  that  (p.  253)  "the  tanks 
stood  in  pits  excavated  for  the  purpose,  and  tanks  and  cisterns  are 
all  connected  by  pipes  with  the  boilers  and  are  part  of  the  fixtures, 
apparatus  and  machinery  of  the  factory."  It  appears  (see  p,  251  of 
the  opinion)  that  the  work  and  material  furnished  were  used  in  the 
erection  of  the  factory  building  belonging  to  the  Peterson  Manufac- 
turing Company,  against  which  the  lien  was  allowed. 

The  Trustees  of  the  Lambert  Tree  Estate,  in  their  answer, 
allege,  inter  aliaf  that  any  lumber  which  may  have  been  furnished 
by  plaintiff  to  said  premises  was  used  in  improvements  of  a  temporary 
nature  which  did  not  increase  the  value  of  the  premises  and  which 
were  intended  to  be  removed  by  the  tenant  at  the  termination  of  its 
lease,  Psiharis  testified  that  when  the  lease  terminated  the 
Athenian  restaurant  company  had  to  take  out  the  improvements.  We 
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are  satisfied  that  the  improvements  were  not  intended  by  the 
restaurant  company  or  the  Trustees  to  become  an  integral  part 
of  the  premises  and  that  the  said  parties  intended  that  they 
should  be  removed  at  the  termination  of  the  lease;  that  they 
were  not  permanently  attached  to  the  real  estate  and  might  be 
remored  without  any  material  damage  to  itj  that  they  did  not 
become  an  essential  or  integral  part  of  the  building  and  did  not 
tend  to  enhance  the  value  of  the  premises.  The  trial  court  did 
not  err  in  denying  plaintiff  a  lien. 

The  decree  of  the  Circuit  court  of  Cook  county  is 
affirmed, 

DECREE  AFFIRMED, 

Sullivan  and  Friend,  JJ.,  concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT, 

Gustav  Gabrielson  was  struck  and  killed  while  walking  in 
front  of  an  eastbound  Madison  street  car  at  the  intersection  of 
Madison  and  Elizabeth  streets,  Chicago.  National  Builders  Bank, 
as  administrator  of  his  estate,  sued  to  recover  damages,  charging 
defendants  with  carelessly,  negligently  and  improperly  driving 
their  street  car  at  a  high  and  dangerous  rate  of  speed,  without 
keeping  a  reasonably  careful  lookout  for  the  approach  of  pedestri- 
ans and  without  sounding  a  bell  or  giving  any  other  warning  of  the 
approach  of  the  car.  The  court  directed  a  verdict  in  favor  of 
defendants  at  the  close  of  plaintiff^  case  and  entered  judgment 
on  the  verdict.  Plaintiff  appeals. 

By  concession  of  the  parties  the  question  presented  is 
whether  plaintiff  adduced  any  evidence  that  its  intestate  was  in 
the  exercise  of  due  care  for  his  own  safety.  Gust  Georgeon, 
testifying  on  behalf  of  plaintiff,  was  the  sole  eyewitness  to 
the  accident  which  occurred  at  about  9: 30  in  the  evening  ©f 
September  17,  1938.  Madison  street  runs  in  an  easterly  and 
westerly  direction  and  it  intersects  at  Elizabeth  street  with  a 
slight  jog  of  about  five  or  ten  feet.  Elizabeth  street  is  not  a 
service  stop  for  street  cars,  Throop  street  is  immediately  west 
of  Elizabeth  street.  In  this  half  block  there  are  about  seven 
stores,  with  a  frontage  of  25  or  30  feet,  making  an  aggregate 
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distance  between  the  two  streets  of  from  175  to  210  feet.  Gabrlelson 
was  crossing  Madison  street,  going  south  on  the  west  side  of  Elizabeth 
street.  The  witness,  who  was  standing  on  the  northeast  corner  of 
the  intersection,  testified  that  when  deceased  stepped  off  the  curb 
before  crossing,  the  street  ear  was  in  the  middle  of  the  block  between 
Elizabeth  and  Throop  streets,  or  a  distance  of  about  90  to  10J)  feet 
from  the  crosswalk.  It  was  a  rainy  night  and  the  deceased  was  walking 
fast,  and  as  he  crossed  the  first  or  westbound  track,  "he  was  rush- 
ing." The  street  ear  hit  him  as  he  was  crossing  the  eastbound  track. 

With  respect  to  the  specific  charges  of  negligence,  namely, 
the  operation  of  the  car,  its  speed,  the  visibility  on  the  evening 
in  question  and  the  giving  of  warning,  Georgeon  testified  that  the 
street  ear  "was  coming  full  speedj"  that  it  was  on  the  eastbound 
track,  going  along  at  the  regular  speed  that  Madison  street  cars 
travel  between  blocks,  going  "pretty  fast"  when  it  hit  this  man} 
that  "The  man  crossed  the  first  track  to  go  over  and  he  was  rushing 
and  the  street  car  was  coming  fast,  and  he  was  trying  to  slow  down, 
but  he  got  him."  There  is  no  evidence  from  which  it  may  be  deter- 
mined what  speed  this  particular  witness  considered  as  "pretty  fast," 
and  in  the  absence  of  such  testimony  his  statement  is  of  no  probative 
value.  In  Robertsf  Admr.  v.  Chicago  City  Ry.  Co..  262  111.  228,  there 
was  some  opinion  evidence  of  like  character  but  the  court  held  that 
the  term  "pretty  fast" "is  a  relative  term,  which  conveys  no  definite 
idea  to  the  mind  when  not  stated  in  comparison  with  the  ordinary  rate 
of  speed  or  some  definite  standard,  and  there  was  no  evidence  tending 
to  show  that  either  car  was  going  at  more  than  such  ordinary  rate. 
There  was  nothing  in  the  circumstances  which  would  justify  an  infer- 
ence that  either  car  was  running  at  a  dangerous  or  unlawful  rate  of 

speed."  There  is  undisputed  evidence  that  the  street  car  stopped 

about 
within/30  feet,  which  is  less  than  the  length  of  the  car,  and  there- 
fore it  cannot  be  inferred  that  it  was  going  at  an  unreasonable  rate 
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of  speed,  and  the  evidence  would  not  justify  such  an  inference. 

The  eyewitness  offered  no  testimony,  one  way  or  the  other, 
about  the  sounding  of  a  gong,  and  therefore  any  inference  in  support 
of  plaintiff,  who  had  the  burden  of  proof,  that  the  gong  was  not 
sounded,  would  be  purely  conjectural. 

With  respect  to  visibility,  Georgeon  testified  that  the 
deceased  was  watching  the  traffic  on  both  sides;  that  the  street 
car  was  fully  lighted;  and  that  he  (the  witness)  "had  no  trouble 
seeing  the  car.  ***  The  street  car  was  in  plain  view*  ***  I  saw 
nothing  to  interfere  with  the  man  watching  the  street  car  or  seeing 
it.  He  was  watching  both  sides* "  The  eyewitness  further  said  that 
Madison  street  cars  do  not  make  much  noise  and  that  he  did  not  think 
that  this  particular  car  was  making  any  noise,  but  "anybody  could 
hear  the  car  coming." 

The  law  is  well  settled  that  ordinary  care  is  a  question  of 
fact  for  the  jury  only  "when  there  is  evidence  for  the  jury  to  con- 
sider upon  that  point."   City  of  Chicago  v.  Hichardsonf  75  111.  A  pp. 
I98.  And  our  courts  of  review  have  consistently  held  that  plaintiff 
has  the  burden  of  affirmatively  proving  that  he  was  in  the  exercise 
of  due  care.  Dee  v.  City  of  Peruf  343  111,  36;  Illinois  Central  R. 
IU  Co.  v.  Oswald,,  338  111,  270,   In  view  of  these  established 
principles  of  law,  we  think  the  court  properly  instructed  the  jury 
to  return  a  verdict  in  favor  of  defendants,  since  the  only  eyewit- 
ness  failed  to  adduce  any  evidence  which,  in  its  aspect  most  favor- 
able co  plaintiff,  together  with  all  reasonable  inferences  arising 
therefrom,  indicates  that  deceased  was  in  the  exercise  of  due  care 
for  his  own  safety. 

Plaintiff's  counsel  argues  that  certain  inferences  should 
be  drawn  from  Georgeon' s  testimony,  especially  with  respect  to  the 
rate  of  speed  of  the  oncoming  street  car,  the  sounding  of  a  gong 
or  other  warning  signal,  and  the  question  of  visibility.  However, 
the  law  is  equally  well  settled  that  inferences  which  may  be  con- 
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sidered  as  tending  to  prove  a  fact  are  such  inferences  only  as  may 
be  legitimately  and  naturally  drawn  from  the  facts  proved  by  the 
evidence.  This  does  not  permit  of  a  resort  to  conjecture  or  a  choice 
between  two  views  which  are  equally  compatible  with  the  evidence. 
Lyons  v.  Chicago  City  Railway  Co.f  2  £8  111.  75j  Stevens  v.  Illinois 
Central  R.  R,  Co.f  306  111.  370;  Condon  v.  Schoenfeld,  214  111,  226. 

It  appears  from  Georgeon's  evidence  that  when  deceased  was 
at  the  curb  and  about  to  cross  Madison  street,  he  looked,  and  it  must 
therefore  be  presumed  that  he  saw  the  eastbound  Madison  street  car 
when  it  was  approximately  100  feet  away*  The  street  car  was  fully 
lighted  and  although  it  made  less  noise  than  cars  on  some  other 
streets,  "anybody  could  hear  the  car  coming."  Although  the  car 
was  described  as  going  "pretty  fast,"  the  witness  said  it  was  pro- 
ceeding at  the  regular  speed  across  an  intersection  which  the  parties 
concede  is  not  a  service  stop  for  street  cars.  Nevertheless,  after 
stepping  from  the  curb,  the  intestate  walked  across  Madison  street 
over  the  westbound  track,  evidently  fully  aware  of  the  oncoming  car; 
"he  was  rushing"  and  was  struck  at  some  point  on  the  eastbound  track 
which  is  not  clearly  described  by  the  eyewitness.  In  none  of  these 
circumstances  nor  any  combination  of  them,  is  there  any  evidence 
tending  to  prove  that  plaintiff's  intestate  was  in  the  exercise  ©f 
due  care  for  his  own  safety,  and  the  court  was  therefor^  justified 
in  directing  a  verdict  and  entering  judgment  accordingly.  The  judg- 
ment of  the  Circuit  court  is  therefore  affirmed ♦, 

JUDGMENT  APFIRMEDa 

Scanlan,  P.  J.,  and  Sullivan,  J.,  concur. 
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420?3       X 
LOUISS  mmsa&HL 

Appellei 


v. 

CITY  0F,,OHlCAG0 


>     / 

Appellant. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  fell  and  was  injured  on  a  defective  sidewalk 
abutting  premises  owned  by  her  on  Milwaukee  avenue,  Chicago. 
She  brought  suit  to  recover  damages  from  the  city,  charging 
negligenee  on  the  part  of  defendant  in  failing  to  maintain 
and  keep  the  sidewalk  in  a  reasonably  safe  condition.  The 
jury  returned  a  verdict  in  her  favor  for  ;;'7!)0  upon  which  the 
court  entered  judgment.  The  city  has  taken  an  appeal. 

The  essential  facts  disclose  that  plaintiff  and  her 
family  had  long  been  the  owners  of  the  premises  known  as  1|?01 
Milwaukee  avenue,  Chicago,  which  is  improved  with  a  two-story 
building  containing  a  store  on  the  ground  floor  and  plaintiff's 
apartment,  where  she  maintained  a  dressmaking  establishment,  on 
the  second  floor.  For  about  five  years  prior  to  1938  the  sidewalk 
in  front  of  the  premises  was  "buckled"  and  sloped  perceptibly  from 
the  building  to  the  street.  This  sloping  condition  had  raised  part 
of  the  sidewalk  and  broken  off  a  piece  of  the  cement,  causing  a  hole 
about  two  and  one-half  feet  from  the  building  in  front  of  the  store, 
which  was  approximately  three  inches  in  depth.  There  were  two 
entrances  to  the  building,  one  on  Honore  street  and  another  between 
plaintiff's  building  and  the  adjoining  premises  on  Milwaukee  avenue. 

Shortly  after  lis 00  o'clock  on  the  evening  of  June  16,  19 38 
plaintiff,  then  about  62  years  of  age,  was  returning  from  a  neighbor- 
hood motion  picture  theater  with  her  daughter.  It  was  raining  and 
the  sidewalk  was  wet.  As  they  approached  the  building,  plaintiff's 
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daughter  walked  ahead  to  open  the  door  for  her  mother  and  plaintiff 
followed  her.  She  caught  her  foot  in  the  hole  in  the  sidewalk  and 
was  thrown  and  injured.  The  photographs  of  the  sidewalk  receiyed  in 
evidence  show  a  perceptible  break  and  the  hole  which  caused  the 
injury.  The  city  concedes  that  the  sidewalk  was  defective  and 
should  have  been  repaired,  and  the  only  ground  urged  for  reversal 
is  that  there  was  no  evidence  of  due  care  to  go  to  the  Jury, 

Plaintiff  admitted  that  she  had  known  of  the  buckled  condi- 
tion of  the  sidewalk  for  a  considerable  period,  but  "I  didn't  know 
the  hole  was  there.  I  knew  the  condition  of  the  sidewalk,  It  was 
slanting.  The  curbs  were  up  but  I  didn't  know  that  hole  was  there," 
Two  other  witnesses  testified  that  the  hole  had  been  there  for 
several  months  and  that  plaintiff  w?s  frequently  seen  to  pass  along 
the  sidewalk,  where  the  defective  condition  could  be  readily  observed. 
From  tins  circumstance  it  is  argued  by  the  city  that  plaintiff  had 
knowledge  of  the  danger ous  condition  and  was  therefore  guilty  of 
contributory  negligence  as  a  matter  of  law.  Plaintiff,  however, 
testified  that  "I  wouldn't  go  by  there  for  three  months  because  I 
had  no  occasion  to  go  in  there," 

The  rule  of  law  applicable  to  the  circumstances  is  well 
settled.  It  was  incumbent  on  plaintiff  to  prove  that  she  was  in 
the  exercise  of  due  care.  In  Dee  v.  City  of  ?eru,j  343  111,  3&, 
the  court  said  that  while  the  question  of  due  care  is  one  for  the 
Jury  when  there  is  evidence  of  due  care,  it  is  a  question  of  law 
whether  or  not  there  is  any  such  evidence,  and  the  decisions  in 
this  state  are  uniformly  to  that  effect.  Under  this  rule  the 
court  would  not  have  been  Justified  in  holding,  as  a  matter  of 
law,  that  there  was  no  evidence  of  due  care  on  the  part  of  plain- 
tiff. She  testified  positively  that  she  did  not  know  the  hole  was 
there  and  had  never  seen  it,  and  denied  the  statement  of  two  other 
-witnesses  that  she  frequently  passed  over  the  sidewalk,  asserting 
that  she  had  no  occasion  to  go  by  there  and  seldom  did  so.  It 
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therefore  became  a  question  of  fact  for  the  jury  as  to  whether  ©r 
not  she  was  In  the  exercise  of  due  care.  The  city  does  not  seriously 
contend  that  the  verdict  was  contrary  to  the  manifest  weight  of  the 
evidence,  but  argues  that  by  reason  of  her  familiarity  with  the 
sloping  condition  of  the  sidewalk  abutting  property  of  which  she 
was  the  owner,  she  should  have  Lad  knowledge  cf  the  dangerous  condi- 
tion, especially  because  cf  her  personal  interest  in  having  a  good 
sidewalk  in  front  of  her  own  property.  The  city  concedes  that  there 
is  no  rule  of  law  in  Illinois  that  gives  the  city  an  absolute  defense 
when  sued  by  the  owner  and  occupant  of  property  who  has  been  injured 
by  reason  of  a  defect  in  the  abutting  sidewalk,  ajai  that  the  owner 
has  no  duty  to  repair  defects,  whereas  the  city  has.  Under  the 
circumstances,  the  burden  cast  upon  plaintiff  of  proving  that  she 
was  in  the  exercise  of  due  care  for  her  own  safety  was  no  greater 
or  less  than  that  of  any  other  pedestrian.  Her  evidence,  taken 
together  with  the  evidence  adduced  l>j   other  witnesses,  presented 
a  question  of  fact  for  the  jury.  Plaintiff  a,§l$g  for  statutory 
damages,  because,  as  she  contends,  the  appeal  was  taken  for 
purposes  of  delay.  The  request  is  denied. 

The  case  was  fairly  tried  and  no  point  is  made  as  to  the 
amount  of  the  verdict.  $•  find  no  convincing  reason  for  reversal 
and,  therefore,  the  judgment  of  the  Circuit  court  is  affirmed, 

JUEGHSHT  AFFIRMED. 
Scar-Ian,  P.  J.,  and  Sullivan,  J.,  concur*. 
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MARY  SOIC, 


Appellant, 


FROM  SUPERIOR   COURT, 


"•>„,; 


COOK  COUNTY* 


GUY  A,  RICHARDSON/ a 
WALTER  J.  CUjatlNCB^tfS 
receivers,  etc,^f€t  al#, 
doing  busine>*r  ajb  CHICAGO 
SURFACE  £J#£S,  £nd  PAUL  A. 
GADE-,s€me  times/  known  as 
P.^GOFPE,      / 
^         Appellees. 

MR«  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  T2E  COURT* 

Plaintiff,  who  was  struck  and  injured  by  defendants" 
motor  vehicle,  a  feeder  bus,  while  crossing  Archer  avenue  at  or 
near  Meade  avenue,  Chicago,  brought  suit  to  recover  damages, 
charging  defendants  with  negligence  in  improperly  operating 
their  motor  vehicle,  at  an  unreasonable  rate  of  speed,  without 
sounding  a  warning  signal  or  keeping  a  sufficient  lookout*  At 
the  close  of  plaintiff's  case  the  court  directed  a  verdict  in 
favor  of  defendants,  and  entered  the  judgment  from  which  plain- 
tiff appeals. 

Archer  avenue  is  a  paved  four-lane  highway  known  as 
Route  4-A.  The  neighborhood  of  the  accident  is  sparsely  settled. 
The  speed  limit  for  traf -'lc  along  that  part  of  the  highway  where 
the  accident  occurred  is  35  niles  an  hour.  The  only  building  on 
the  south  side  of  the  highway  in  the  block  where  the  accident 
occurred  is  the  Midwest  grocery  store,  which  is  about  100  feet 
from  the  nearest  crosswalk.  Plaintiff,  who  was  about  58  years 
old,  resided  at  5326  South  Melvina  avenue.  She  was  on  her  way 
to  the  Midwest  grocery  store  to  do  her  shopping,  and  was  thoroughly 
familiar  with  the  surrounding  neighborhood.  She  approached  Archer 
avenue  from  her  home  by  walking  across  a  prairie  to  the  east  side 

of  Meade  avenue,  and  then  proceeded  south  along  the  east  side  of 
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Meade  avenue  to  Archer  avenue.  She  testified  that  she  stopped  when 
she  reached  Archer  avenue,  but  had  no  memory  of  what  occurred  there- 
after. Physicians  testified  that,  among  other  injuries,  she  suffered 
a  retrograde  amnesia  or  loss  of  memory,  and  was  therefore  unable  te 
testify  with  respect  to  any  of  the  events  subsequent  to  the  time  that 
she  came  to  a  stop  at  the  north  curb  of  Archer  avenue  before  crossing 
the  highway. 

The  feeder  bus  was  traveling  west  on  the  north  lane  of  the 
highway  at  a  speed  not  exceeding  35  miles  an  hour.  After  plaintiff 
had  crossed  the  outer  north  lane  of  the  highway,  she  was  struck  by 
the  front  right  corner  of  the  feeder  bus,  thrown  to  the  pavement 
and  injured* 

There  was  a  truck  standing  on  the  dirt  just  south  of  the 

south  lane  of  the  pavement  of  the  highway  near  the  Midwest  grocery 

was 
store0  The  bus/in  plain  view  and  there  was  nothing  to  interfere 

with  the  view  of  motorists  or  pedestrians.  The  accident  occurred 
shortly  after  noon  august  27,  1938  on  a  clear  bright  day, 

Charles  Vinci,  testifying  on  behalf  of  plaintiff s   said  that 
he  was  driving  an  automobile  in  an  easterly  direction  on  the  other 
side  of  the  highway,  "'hen  he  first  saw  plaintiff  she  was  crossing 
Archer  avenue  and  was  between  the  first  and  second  lanes  on  the  north 
sido  of  the  highway.  Vinci  did  not  ses  her  on  the  sidewalk  at  any 
time.  He  testified  that  she  was  walking  slowly  in  a  southerly  direc- 
tion, and  could  not  say  whether  she  was  watching  traffic  or  not. 
When  she  reached  the  center  of  the  street  the  bus  was  about  10  to 
20  feet  away  from  her.  Immediately  before  the  impact  the  driver  of 
the  bus  evidently  turned  to  the  left  in  an  effort  to  avoid  her,  and 
in  so  doing  he  struck  the  rear  end  of  Vinci's  automobile  and  knocked 
it  up  against  the  truck  which  was  parked  near  the  store.  According 

to  his  testimony,  the  accident  occurred  near  the  store  and  some  50 
feet  or  more  from  the  intersection. 
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Prank  Blazvick,  a  passenger  on  the  bus,  testified  that  the 
bus,  which  was  in  the  lane  on  the  right  side,  suddenly  turned  ©r 
swung  to  the  left  and  stopped,  T>Vhile  it  was  making  the  turn  or 
swing,  he  saw  plaintiff  at  the  front  facing  the  bus  and  about  1$ 
feet  away.  Neither  Vinci  nor  Blazvick  heard  any  horn  or  signal 
blown  before  the  collision, 

Fred  Nicholson,  a  police  officer  who  arrived  after  the 
accident,  said  that  the  bus  was  on  the  south  side  of  Archer  avenue 
facing  east,  about  ?0  to  7?  feet  from  the  intersection  of  Meade 
avenue  and  about  20  feet  west  of  the  grocery  store.  From  the  un- 
disputed evidence  it  appears  to  be  an  established  fact  that  plain- 
tiff was  crossing  the  highway  not  at  the  crosswalk,  but  at  a  point 
some  distance  therefrom. 

The  rule  is  well  settled  that  in  considering  a  motion  for 
a  directed  verdict  the  court  is  not  permitted  to  weigh  the  evidence, 
but  must  consider  the  plaintiff's  evidence  as  true,  together  with 
such  inferences  favorable  to  plaintiff  as  may  legitimately  be  drawn 
from  the  facts  adduced  upon  the  hearing.  In  the  case  at  bar  the 
only  evidence  given  was  produced  by  plaintiff's  witnesses.  It  is 
an  equally  well  settled  rule,  requiring  no  citation  of  authority, 
that  one  seeking  to  recover  has  the  burden  of  proving  that  he  was 
in  the  exercise  of  due  care  and  caution  for  his  own  safety.  The 
question  therefore  presented  is  whether  plaintiff  produced  any  evi- 
dence of  due  care  for  her  own  safety.  The  undisputed  proof  indicates 
that  the  feeder  bus  was  not  exceeding  the  lawful  speed  limit  at  the 
time  of  the  accident.  It  is  equally  well  established  by  plaintiff's 
own  witnesses  that  she  was  struck  some  distance  from  the  intersec- 
tion, that  she  had  a  clear  view  of  the  highway,  that  there  were  no 
vehicles  traveling  along  the  highway  except  the  bus  which  struck 
her  and  Vinci's  car,  which  was  proceeding  east  on  the  opposite  side 
of  the  highway.  Although  there  is  some  evidence  that  plaintiff 
stopped  before  crossing  Archer  avenue,  none  of  the  witnesses  was 
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able  to  say  that  she  looked  in  either  direction,  and  if  she  stopped, 
her  purpose  in  doing  so  is  left  to  conjecture.  Since  she  had  a  clear 
and  unobstructed  view  of  Archer  avenue  and  the  traffic  thereon,  there 
was  evidently  no  occasion  to  stop  for  the  purpose  of  observing  the 
condition  of  the  traffic.  Prom  an  analysis  of  the  testimony  of  her 
own  witnesses,  it  may  be  reasonably  inferred  that  she  was  crossing 
Archer  avenue  in  a  diagonal  direction,  and  that  she  crossed  in  front 
of  the  bus  without  making  any  visible  effort  to  avoid  being  struck. 
Under  the  circumstances  there  would  be  no  warrant  in  law  for  a  finding 
that  she  was  in  the  exercise  of  due  care  for  her  own  safety.  In 
Newell  v.  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.f 
26l  111.  505>  the  court  said  that  the  "allegation  in  the  declaration 
that  deceased  was  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  at  the  time  of  the  accident  was  a  necessary  and  material  alle- 
gation and  must  be  proven.  #**  To  establish  and  apply  a  general  pre- 
sumption in  favor  of  care  would  obviate  the  necessity  of  making  proof 
of  the  fact,  which  this  court  has  uniformly  held  must  be  made." 

Plaintiff  m§   familiar  with  the  highway,  having  crossed  it 
almost  daily  on  her  way  to  and  from  the  Midwest  store,  and  was  aware 
of  the  traffic  conditions  along  Archer  avenue.  The  speed  permitted 
for  vehicles  at  that  place  was  35  miles  an  hour,  and  the  evidence 
discloses  that  the  feeder  bus  wss  not  exceeding  this  rate  of  speed. 
There  is  nothing  in  the  evidence  to  indicate  that  there  was  any 
urgency  or  necessity  for  plaintiff  to  cross  the  highway  in  front  of 
the  bus.  Vehicles  of  that  kind  ca.nnot  be  stopped  instantly,  whereas 
a  person  on  foot  may  stop  almost  instantly  on  the  appearance  of  danger, 
and  a  reasonably  cautious  person  should  take  this  into  consideration 
In  the  exercise  of  due  care  for  his  or  her  own  safety.  (Russell  v. 
Richardson,  308  111,  App.  11.)  It  was  said  in  the  Russe^case  that 
v/here  the  danger  is  obvious  to  a  person  of  ordinary  intelligence, 
the  law  will  charge  him  with  knowledge  of  it}  that  "'The  purpose  of 
looking,  as  an  act  of  caution,  is  to  determine  what  one  shall  safely 
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do  next;  ordinarily  this  will  be  to  move  or  to  stand  still;  hence 
the  looking  must  be  done  when  and  where  one  can  act  safely  with 
reference  to  any  danger  observed,  otherwise  the  act  of  looking  is 
minus  the  element  of  caution* ,M 

Plaintiff's  counsel  argue  that  due  care  may  be  shown  by  cir- 
cumstantial as  well  as  by  direct  evidence,  and  that  plaintiff's  loss 
of  memory,  due  to  the  injury,  and  her  consequent  inability  to  testify 
to  the  events  that  immediately  preceded  the  accident,  should  not 
militate  against  her.  It  is  unfortunate,  of  course,  that  plaintiff 
was  not  able  to  adduce  evidence  favorable  to  her  cause  by  reason  of 
her  condition,  but  the  evidence  presented  by  other  witnesses  who 
testified  in  her  behalf  fails  to  show  that  she  was  in  the  exercise 
of  due  care,  Ive  are  obliged  to  decide  the  appeal  upon  the  record 
presented,  and  would  not  be  justified  in  drawing  inferences  which 
are  not  legitimately  predicated  upon  facts  established  by  the  evi- 
dence or  resorting  to  conjecture  unsupported  by  facts* 

For  the  reasons  ae  t  forth,  we  are  of  opinion  that  there 
was  no  error  in  directing  a  verdict  in  favor  of  defendants,  and 
the  judgment  entered  upon  the  verdict  is  accordingly  affirmed, 

JUDGMENT  AFFIRMED. 

Seanlan,  P,  J.,  and  Sullivan,  J.,  concur. 
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)3   C.  HART, 

spellee, 


L  |FRO|i  "CIRCUIT  COURT 


CITY  OF  CHICAGO*** 
I unlcipal jJetfffora tion, 
Appellant 


MR.  JUSTICE  FRISHD  MUfBUA  THE  OPINION  OP  THS  COURT* 

An  automobile,  belonging  to  the  City  of  Chicago  and  driven 
by  one  of  its  civil  service  employees,  backed  into  plaintiff,  who 
was  standing  on  Randolph  street  between  Clark  and  LaSalle  streets, 
Chicago,  and  caused  injuries  for  which  she  sued  in  tort  and  had 
judgment  for  $1,500  pursuant  to  the  verdict  of  a  jury,  from 
which  the  city  appeals. 

The  accident  occurred  about  3*00  o*clock  in  the  afternoon 
November  7,   1938.  Plaintiff  had  left  the  County  Building  at  the 
north  entrance  on  Randolph  street,  intending  to  cross  the  street 
to  the  Sherman  Hotel.  She  was  standing  in  the  street  about  ten 
or  twelve  feet  north  of  the  south  curb,  and  according  to  her  testi*- 
aony  she  had  stopped  at  that  point  to  look  for  approaching  traffic 
and  saw  none  coming  from  either  the  east  or  the  west,  A  city  auto- 
mobile, used  by  the  superintendent  of  parks  and  driven  by  Allen 
Leonard,  had  stopped  about  six  feet  from  the  curb,  just  to  the 
east  of  the  point  where  plaintiff  was  standing,  and  was  parked 
there  for  the  temporary  purpose  of  backing  up  and  parking  along 
the  curb  on  the  south  side  of  Randolph  street.  Apparently  there 
was  not  quite  room  enough,  and  accordingly  Leonard  motioned  to  a 
police  officer  who  was  stationed  ahead  of  him  and  who  requested 
the  driver  of  a  car  at  the  curb  to  drive  forward  so  as  to  give 
Leonard  more  room  for  parking,  Leonard  then  also  drove  forward 
about  five  feet  and  started  to  back  up.  He  testified  that  before 

backing  he  looked  out  of  the  door  of  his  car  and  turned  around  and 
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looked  out  of  the  back  window,  but  did  not  see  anyone  in  the  rear 
of  his  car.  According  to  his  testimony  he  had  backed  not  more  than 
two  feet  when  "something  bumped  the  side  of  the  car"  on  the  left 
rear.  He  stopped  the  car,  walked  out  to  the  rear  and  then  to  the 
sidewalk  where  he  saw  plaintiff  walking  toward  the  Randolph  street 
entrance  of  the  County  Building.  A  traffic  officer  was  called  and, 
together  with  Leonard,  they  assisted  her  into  Leonard's  car  to  await 
officers  from  the  accident  prevention  bureau,  who,  upon  their  arrival, 
accompanied  plaintiff  to  the  office  of  the  city  physician  in  the  City 
Hall,  where  an  X-ray  was  taken,  and  plaintiff  was  then  driven  to  her 
home  on  the  north  side  in  Chicago.  No  point  is  made  as  to  the  amount 
of  the  verdict,  and  therefore  it  is  not  necessary  to  discuss  the 
extent  of  plaintiff* s  injuries. 

It  is  urged  as  ground  for  reversal  that  the  verdict  was 
against  the  manifest  weight  of  the  evidence,  both  on  the  question  of 
defendant's  negligence  and  as  to  the  care  exercised  by  plaintiff  for 
her  own  safety.  The  city's  counsel  say  that  the  outstanding  fact  in 
the  case,  both  on  the  question  of  defendant's  alleged  negligence 
and  of  plaintiff's  alleged  contributory  negligence,  is  that  she 
was  crossing  a  busy  street  near  the  middle  of  the  block  and  not 
at  the  crosswalk,  and  it  is  argued  that  both  by  the  statute  (par. 
75  of   the  Uniform  Act  Regulating  Traffic  on  Highways,  chap,  95-1/2, 
sec.  172,  111,  Rev.  Stat.  194-1)  and  the  municipal  code  (sec.  27-41 
of  the  Municipal  Code  of  Chicago)  defendant's  car  had  the  right  of 

way.  No  instructions  were  offered  on  this  phase  of  the  case,  and 

in  the  street 
it  must  be  conceded  that  although  plaintiff  was/at  the  point  hereto- 
fore indicated,  seeking  to  cross  between  intersections,  this  did  not 
constitute  negligence  per  se  but  was  only  prima  facie  evidence  of 
her  negligence,  to  be  considered  along  with  the  other  facts  and  cir- 
cumstances in  evidence.  Tuttle  v.  Checker  Taxi  Co.f  274  111.  App, 
525.  None  of  the  witnesses  testified  as  to  any  warning  signal. 
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Presumably  Leonard  did  not  blow  the  horn  of  his  automobile,  or  h© 
would  have  so  stated.  The  evidence  definitely  shows  that  plaintiff 
was  standing  still  about  ten  or  twelve  feet  from  the  curb0  Leonard 
was  parked  about  six  feet  from  the  curb.  If  he  looked  out  of  the 
side  of  his  car  before  backing,  as  he  said  in  his  testimony,  it  is 
difficult  to  perceive  why  he  did  not  see  plaintiff  standing  there. 
In  any  event,  this  evidence  was  submitted  to  the  jury,  and  since 
it  is  not  claimed  by  the  city  that  Leonard  sounded  his  horn  before 
proceeding  to  back  toward  the  curb  on  a  busy  thoroughfare,  the  jury 
was  justified  in  finding  that  the  city  was  negligent. 

With  respect  to  the  city*s  contention  that  plaintiff  was 
not  in  the  exercise  of  due  care  for  her  own  safety,  it  is  argued 
that  the  provisions  of  the  statute  and  municipal  code  should  be 
taken  into  consideration.  The  point  was  not  made  on  trial  and 
no  Instructions  were  asked  by  defendant  or  given  on  the  subject. 
It  is  a  fair  inference  that  plaintiff  saw  defendant's  car  standing 
still  a  short  distance  to  the  east  of  her,  with  the  south  side  there- 
of about  six  feet  from  the  curb,  but  since  no  signal  was  blown  she 
had  a  right  to  assume  that  it  would  continue  to  stand  there  and  she 
could  not  well  anticipate  that  it  would  back  up  and  hit  her.  There 
is  positive  evidence  that  she  looked  in  both  directions  when  she 

stopped  in  the  street  ten  or  twelve  feet  north  of  the  south  curb, 

saw 
and  If  she/defendant's  car  standing  still  at  that  time,  she  had  no 

cause  to  feel  apprehensive  about  its  backward  movement  without  warning. 

All  these  circumstances  were  submitted  to  the  jury,  and  from 

a  careful  examination  of  the  evidence,  the  essential  portions  of  which 

have  been  set  forth  herein,  we  cannot  say  that  the  verdict  of  the  jury 

was  contrary  to  the  manifest  weight  of  the  evidence.  The  cause  was 

fairly  tried,  no  complaint  is  made  as  to  the  amount  of  the  verdict, 

and  the  judgment  should  therefore  be  affirmed.  It  is  so  ordered, 

JUDGMENT  AFFIRMED » 

Scanlan,  P.  J.,  and  Sullivan,  J.,  concur* 
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NICHOLAS  NUDELMN, 

Plaintiff-Abpellant, 


tPEAL  FROM  MUNICIPAL 
COUHT  OF  CHICAGO, 


,^->fHE  NATIONAL  BANK  />F  HYDE  PA^K, 
a  banking  corporation, 

Barnishee--Appellee . 


MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Nicholas  Nudelman,  procured  a  judgment  by  con- 
fession for  $4,369,49  against  Harry  A.  Stern*  Execution  issued 
pursuant  to  said  judgment  was  returned  "no  property  found." 
Garnishment  proceedings  based  on  said  judgment  were  instituted 
against  the  National  Bank  of  Hyds  Park  as  garnishee.  The  latter 
filed  an  answer  setting  forth  that  "It  was  and  is  indebted  to 
Harry  A.  Stern  ***  in  the  sum  of  ##*  $l,241,82j"  and  that  "said 
indebtedness  is  now  due  and  payable  and  its  nature  is  that  of  a 
checking  account  joint  with  Lena  F,  Stern  with  this  Garnishee." 
Trial  was  had  by  the  court  without  a  jury  and  a  judgment  order 
was  entered  which  found  the  issues  against  the  plaint  ff  and  dis- 
charged the  garnishee.  This  appeal  followed. 

Section  11  of  the  Garnishment  act  (chap.  62,  111.  Rev, 

Stat.  1939)  reads  as  follows: 

"If  it  appears  that  any  goods,  chattels,  choses  in  action, 
credits  or  effects  in  the  hands  of  a  garnishee  are  claimed  by  any 
other  person,  by  force  of  an  assignment  from  the  defendant,  or 
otherwise,  the  court  or  justice  of  the  peace  shall  permit  such 
claimant  to  appear  and  maintain  his  right.  If  he  does  not 
voluntarily  appear,  notice  for  that  purpose  shall  be  issued  and 
served  on  him  in  such  manner  as  the  court  or  justice  shall  direct." 

It  will  be  noted  that  the  garnishee's  answer  disclosed  that 

the  fund  which  it  held  on  deposit  was  a  checking  account  carried 

jointly  in  the  names  of  Harry  A.  Stern  and  his  wife,  Lena  F.  Stern, 
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Stern,  the  judgment  debtor,  was  present  at  the  hearing  and  he 
was  also  represented  by  counsel.  In  a  preliminary  statement  said 
counsel  advised  the  trial  court  that  "this  money  in  the  bank  was 
a  joint  account  of  Mr.   and  Mrs.  Stern  *•*  Mrs.  Stern  is  drastically 
ill  •**#  it  is  her  money."  In  answer  to  a  question  by  the  court  as 
to  whether  Mrs,  Stern  was  a  necessary  party  plaintiff's  attorney 
replied:  MYes,  she  is  a  necessary  party  and  I  want  her  here." 
Notwithstanding  that  the  garnishee's  answer  and  the  statement  of 
the  judgment  debtor's  counsel  disclosed  to  the  court  that  Mrs,  Stern 
claimed  an  interest  in  the  bank  account  adverse  to  the  rights  of 
the  judgment  debtor  and  the  judgment  creditor,  the  court  ordered 
the  trial  to  proceed  without  the  notice  to  her  specified  in  the 
foregoing  section  of  the  Garnishment  act.  The  action  of  the  court 
in  this  regard  constituted  reversible  error. 

Section  11  oi'  the  Garnishment  act  is  mandatory.  It  imposed 
the  duty  on  the  trial  court  of  having  notice  issued  and  served  upon 
Mrs,  Stern  "in  such  manner  as  the  court  or  justice  shall  direct, M 
since  she  was  an  adverse  claimant  to  the  funds  garnlsheed  and  had 
not  appeared  voluntarily  in  the  proceeding.  v?hile  section  11  was 
undoubtedly  included  in  the  Garnishment  act  to  afford  protection  to 
an  adverse  claimant  to  the  funds  garnisheed  who  was  disclosed  as 
such  by  the  answer  of  the  garnishee  or  otherwise  and  who  did  not 
appear  in  the  cause  voluntarily  as  was  the  case  here,  it  was  also 
intended  for  the  protection  of  the  rights  of  the  judgment  creditor, 
since  a  judgment  procured  Qy   the  letter  against  the  garnishee  would 
be  subject  to  reversal  because;  of  the  trial  court's  failure  to  comply 
with  the  provisions  of  the  section  of  the  Statute  heretofore  set 
forth. 

In  Hamburg-Bremen  Fire  Ins.  Co,  v,  Kennedy,  57   HI.  App,  13&, 

wherein  it  appeared  that  various  persons  claimed  the  proceeds  of  an 
insurance  policy  and  the  trial  court  failed  to  have  notice  served 
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upon  such  adverse  claimants,  the  court  said  at  pp.  138  and  139: 

"Where  the  answer  of  a  garnishee  discloses  parties  and 
interests  adverse  to  the  rights  of  the  execution  debtor,  than 
whom  the  garnishing  creditor  has  no  greater  rights,  it  is  the 
duty  ©f  the  court,  in  order  to  protect  the  rights  of  such  parties, 
to  see  that  they  are  properly  brought  before  the  court  so  that  the 
rights  of  all  parties  in  interest  may  be  adjudicated, 

"Until  that  was  done  the  cause  was  not  in  a  condition  to 
be  heard,  and  it  was  error  to  force  the  appellant  to  a  trial  in 
their  absence,  when  they  were  not  notified  to  appear, 

"The  statute  (sec,  11,  ch.  62,  entitled  'Garnishment') 
is  express,  that  if  the  claimant  disclosed  by  the  answer  ©f  a 
garnishee  does  not  voluntarily  appear,  he  shall  be  notified  to 
appear  and  maintain  his  right,  in  such  manner  as  the  court  shall 
direct," 

In  Siegel  v.  Moses f  159  IH«  &VV*   624,  the  answer  of  the 

garnishee  disclosed  a  claim  by  the  Knoxville  Woolen  Mills  to  the 

funds  garnisheed.  There  the  court  said  at  p.  625: 

"The  Knoxville  Vifoolen  Mills  did  not  appear  in  the  action 
nor  was  any  notice  of  the  proceeding  given  it,  ### 

"In  our  opinion  notice  should  have  been  given  the  Knoxville 
Woolen  Mills  of  the  pendency  of  the  proceedings  in  order  that  it 
might  have  an  opportunity  to  assert  and  protect  its  rights,  and 
until  that  was  done  the  cause  was  not  at  issue  and  in  a  condition 
to  be  heard," 

Thus  notice  to  Lena  A,  Stern  was  jurisdictional  in  so  far  as 
any  interest  she  might  have  in  the  fund  garnisheed  was  concerned. 
Until  she  was  given  the  notice  specified  in  the  statute  "the  cause 
was  not  at  issue  and  in  a  condition  to  be  heard"  and  no  valid  judg- 
ment could  be  entered  in  the  garnishment  proceeding  in  favor  of  the 
judgment  creditor  and  against  the  garnishee.  Under  the  statute  the 
court  was  notobliged  to  compel  Lena  A,  Stern  to  appear  and  participal 
in  the  garnishment  proceedings,  but  it  was  its  duty  to  see  that  she 
was  served  with  notice  of  such  proceedings  so  that  she  might  appear 
if  she  saw  fit  to  do  so.  The  required  statutory  notice  to  an  adverse 
claimant,  who  is  disclosed  as  such  by  the  answer  of  the  garnishee 
and  who  does  not  appear  voluntarily  in  the  garnishment  proceeding 
to  assert  his  claim,  is  just  as  necessary  to  confer  jurisdiction 
upon  the  court  of  the  person  of  such  adverse  claimant  as  is  the 
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service  of  summons  upon  a  defendant  in  any  lawsuit  to  give  the 
court  jurisdiction  of  such  defendant. 

It  appeared  that  Stern  and  his  wife  opened  a  joint  checking 
account  with  the  garnishee  several  years  prior  to  the  date  of  the 
service  of  the  garnishment  summons  and  that  from  time  to  time  they 
both  made  deposits  in  the  joint  account  and  they  both  drew  cheeks 
against  same.  Stern  was  called  as  a  witness  by  the  beneficial 
plaintiff  and,  while  he  was  evasive  and  indefinite  as  to  most  of 
his  testimony  and  stated  that  he  was  unable  to  remember  facts  con- 
cerning his  personal  business  affairs  and  the  account  in  question 
that  the  ordinary  man  could  not  well  forget,  he  did  admit  that  on 
August  12,  1940  he  deposited  in  the  account  checks  aggregating 
$1,420.80,  which  represented  income  from  his  own  business  activities. 
There  was  a  balance  in  the  account  of  $136.36  at  the  time  this  deposit 
was  made.  From  M?ust  12,  1940  to  October  19,  1940,  when  the  summons 
in  garnishment  was  served,  the  total  withdrawals  from  the  account 
amounted  to  $957* ?0.  Some  deposits  were  made  during  said  period 
but,  even  though  the  aggregate  withdrawals  of  $957.5°  were  charged 
solely  against  the  $1,420.80  deposit  made  by  Stem  on  August  12, 
1940,  which  was  admittedly  his  own  money,  there  was  still  remaining 
in  the  account  when  the  garnishment  summons  was  served  a  minimum  of 
$463«26  belonging  to  Stern,  which  the  beneficial  plaintiff  was 
entitled  to  recover  from  the  garnishee.  If  Mrs.  Stern  had  received 
the  required  statutory  notice  and  the  cause  was  properly  at  issue, 
the  trial  court  should  have  entered  a  judgment  in  favor  of  plaintiff 
and  against  the  garnishee  for  at  least  $463,26.  Because  of  the  state 
of  the  record  we  are  precluded  from  entering  judgment  here  in  favor 
©f  the  beneficial  plaintiff  and  against  the  garnishee  for  the 
$463.26  in  its  hands,  which  admittedly  belongs  to  Stern. 

Stern  was  an  adverse  partyin  the  original  case  and  his 
interests  continued  to  be  adverse  to  plaintiff  in  this  ancillary 
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garnishment  proceeding.  The  trial  court  should  have  permitted 
plaintiff  to  call  Stern  as  a  witness  for  cross-examination 
under  section  60  of  the  Civil  Practice  Act  (par,  184,  chap.  Ho, 
111,  Rev.  Stat.  I939). 

For  the  reasons  stated  herein  the  judgment  order  of  the 
Municipal  court  of  Chicago  is  reversed  and  the  cause  remanded 
with  directions  that  proceedings  be  had  not  inconsistent  with 
the  views  expressed  herein  and  that  the  cause  be  retried, 

JUDGMENT  OKDSR  REVERSED  AMD 
CAUSE  W&ULWm  'ITS   DIRECTIONS 8 

Scanian,  P.  J.,  and  Friend,  J.,  concur* 
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metropolian  LIFE  IKS 
C OMPANY,  5K§ orpora  t ioi 
*>C  Plait 


al., 

Defendants. 


MARGARET  J.  BELL, 


v. 


JANE  B.  BELL  et  al., 

Appellees 


APPEAL  FROM  CIRCUIT  COURT, 
I 

COOK  COUNTY. 


-  i  X  5 


£' 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Metropolitan  Life  Insurance  Company,  filed  a 
complaint  of  interpleader  against  Jane  Iff,  Bell,  Margaret  J.  Bell 
and  L.  T.  Ellis  Company,  claimants  to  a  fund  in  the  hands  of  the 
insurance  company.  This  fund  represented  the  death  benefit  pay- 
able under  a  certificate  of  insurance  issued  by  plaintiff  on  the 
life  of  Samuel  J.  Bell,  an  employee  of  Armour  and  Company.  The 
certificate  of  insurance  was  issued  under  a  group  policy  insuring 
the  lives  of  Armour  and  Company  employees.  Answers  were  filed  by 
Jane  M.  Bell  and  Margaret  J.  Bell  setting  forth  their  respective 
claims  to  the  fund.  The  other  defandant  released  plaintiff  from 
any  claim  under  the  certificate  and  an  order  of  default  was  entered 
as  to  it.  Thereafter  plaintiff  made  a  motion  for  the  entry  of  an 
interlocutory  decree  providing  for  the  deposit  with  the  clerk  of 
the  court  of  the  interpleaded  fund,  less  its  court  costs,  and  for 
the  dismissal  of  plaintiff  from  the  suit.  This  motion  was  denied 
on  May  24,  1940,  and  at  the  time  of  the  trial  an  order  was  entered 
finding  that  the  complaint  of  interpleader  was  properly  filed  and 
directing  plaintiff  to  pay  the  proceeds  of  the  Insurance  to  the 

clerk  of  the  court  to  abide  the  further  order  of  the  court.  December 
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10,  1940  a  decree  was  entered  finding  that  Jane  M,  Bell  was  entitled 
to  the  fund  which  had  therotofore  been  deposited  by  the  plaintiff 
with  the  clerk  of  the  court.  An  additional  amount  of  $30.54-*  in- 
terest, was  required  to  be  deposited  by  the  plaintiff  with  the  clerk 
of  the  court  under  the  terms  of  the  decree,  which  was  done.  Defend- 
ant I  argaret  J.  Bell  appeals  from  the  decree. 

The  appellant,  tfergaret  J.  Bell,  contends  that  the  trial 
court  should  have  dismissed  plaintiff's  complaint  of  interpleader 
because  the  proper  procedure  was  not  followed  in  regard  to  same. 
This  contention  is  without  merit  since  it  was  not  raised  in  apt 
time  in  the  trial  court  and  "where  defendants  interplead  without 
objection  and  go  to  trial  on  the  issues,  it  is  too  late  to  raise 
the  objection"  in  the  trial  court  or  the  reviewing  court  "that  the 
cause  is  not  a  proper  one  for  a  bill  of  interpleader."  (Woodmen  of 
the  Tforld  v.  Kutledee,  133  Cal.  660.) 

The  material  facts  bearing  upon  the  rights  of  the  respective 
claimants  to  the  proceeds  of  the  insurance  in  question  are  undis- 
puted . 

Appellant,  Margaret  J.  Bell,  is  the  surviving  widow  of 
Samuel  J.  Bell,  who  died  ugust  15,  1939.  He  had  been  theretofore 
married  to  Jane  M.  Bell  on  August  3>  19^3  and-  divorced  from  her 
karch  16,  1929.  Bell  was  an  employee  of  Armour  and  Company  and  was 
insured  by  plaintiff,  Metropolitan  Life  Insurance  Company,  under  the 
terms  of  its  group  life  policy  3032-G  for  $1,000.  Certificate  No. 
13  was  issued  to  the  insured  July  1,  1926,  and  in  this  certificate 
his  then  wife,  Jane  L .  Bell,  was  named  beneficiary.  As  already 
stated  Jane  I .  Bell  and  Samuel  J.  Bell  were  divorced  March  16,  1929. 
It  appeared  that  the  insured  went  to  the  home  of  Jane  11,   Bell  on 
January  1,  1929  and  requested  all  of  his  insurance  policies  and 
other  papers,  which  she  handed  to  himj  and  that  he  returned  to  her 
the  original  certificate  of  insurance  involved  in  this  proceeding, 
which  he  said  she  could  keep  as  a  New  Year's  gift.  Jane  M.  Bell 
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had  this  certificate  in  her  possession  until  after  Bell's  death. 
On  February  23,  1937  Bell  executed  a  request  for  a  duplicate 
certificate  of  insurance,  which  he  forwarded  to  the  insurance 
company.  He  requested  the  issuance  to  him  of  a  duplicate  certificate 
of  insurance  under  the  same  group  policy,  3°32-G,  upon  the  grounds 
that  the  original  certificate  of  insurance  had  been  "lost  or  mislaid, w 
He  declared  therein  that  he  did  not  "know  where  such  certificate  now 
is,  and  I  promise  that  if  it  shall  come  into  my  possession  at  any 
future  time  I  will  immediately  surrender  it  to  the  Metropolitan  Life 
Insurance  Company."  His  request  also  contained  this  provision:   "In 
consideration  of  the  issuance  of  such  duplicate  certificate  as  herein 
requested,  I  hereby  release  the  Metropolitan  Life  insurance  Comps«*iy 
from  any  obligation  under  the  original  certificate  above  referred  to." 
Jane  M.  Bell  testified  that  the  signature  to  the  request  was  that  of 
Samuel  J.  Bell,  her  former  husband.  The  Metropolitan  Life  Insurance 
Company  then  issued  the  duplicate  certificate  of  insxirance  requested 
by  Bell,  The  following  provision  was  stamped  on  the  face  of  this 
certificate.  "This  certificate  replaces  any  certificate  issued  on 
this  life  under  group  policy  No.  3032-G  prior  to  2-23-37  and  such 
prior  certificates  are  void."  Margaret  J.  Bell  was  named  beneficiary 
in  the  duplicate  certificate  of  insurance  at  Bell's  request.  A  record 
card  from  the  home  office  of  the  Metropolitan  Life  Insurance  Company 
was  received  in  evidence  and  it  showed  that  Jane  M.  Bell  was  beneficiary 
under  the  original  certificate  of  insurance  issued,  to  the  insured  and 
that  in  the  duplicate  certificate  of  insurance  issued  to  Samuel  J. 
Bell  February  23,  1937  his  beneficiary  was  changed  to  Margaret  J. 
Bell,  his  then  wife. 

The  real  and  the  only  question  presented  for  determination  on 
this  appeal  is  which  of  the  certificates  of  insurance  was  in  force 
and  which  of  the  claimants  was  the  legal  beneficiary  of  the  insured 
at  the  time  of  his  death.  Both  the  original  and  duplicate  certificates 


of  insurance  contain  a  provision  that  "the  right  to  chan  e 
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beneficiary  is  reserved"  by  the  insured.  The  original  policy  also 

contained  the  following: 

"REGISTliR  OF  CHANGE  OF  BENEFICIARY 
NOTE  -  ENTRIES  IN  THIS  REGISTER  AR'  TO  BE  MADE  ONLY 
BY  THE  METROPOLITAN  LIFE  INSURANCE  COMPANY 
AT  ITS  HOME  OFFICE  IN  NEW  YORK.  NO  OTHER 
ENTRIES  WILL  BE  RECOGNIZED. 

DATE       BElffiFICI ARY  ~~ 

ENDORSED 


Defendant  Jane  M.  Bell  insists  that  under  the  foregoing 
provisions  a  change  of  beneficiary  could  not  legally  have  been  made 
which  would  affect  her  rights  as  beneficiary  under  the  original  p  iicy 
unless  such  change  was  endorsed  on  said  policy  by  the  Metropolitan 
Life  Insurance  at  its  home  office  in  New  York.  There  is  no  doubt 
that  where  an  insured  has  his  insurance  policy  in  his  possession 
the  method  provided  therein  for  changing  his  beneficiary  should  be 
followed  and  such  change  properly  endorsed  on  the  policy.  But  this 
method  of  changing  the  beneficiary  in  an  insurance  policy  is  not 
exclusive  because  it  could  not  be  followed  if  the  insured  did  not 
have  the  policy  in  his  possession.  The  evidence  that  the  decedent 
made  a  gift  of  the  policy  to  Jane  M.  Bell  January  1,  I929  just  prior 
to  her  divorce  from  him  is  immaterial  as  is  the  evidenee  submitted 
by  her  to  the  effect  that  the  insurance  company  might  have  readily 
ascertained,  if  it  had  made  a  proper  investigation,  that  she  had 
the  policy  In  her  possession.  Whether  Bell  went  through  the  form 
of  making  a  gift  of  the  certificate  to  Jane  or  whether  it  came  into 
her  possession  in  some  other  manner,  she  had  no  vested  right  in  the 
certificate  of  insurance  or  the  proceeds  thereof  unless  she  was  his 
lawful  beneficiary  at  the  time  of  his  death.  Under  the  circumstances 
shown  herein  the  only  right  of  Jane  k.  Bell  under  the  original  certifi- 
cate of  insurance  was  a  mere  expectancy,  which  could  be  defeated 
through  the  power  of  the  insured  to  change  her  designation  as 
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beneficiary.  (Mayer  v.  Ill,  Life  Ins.  Co..  211  111.  App.  285.) 

It  must  be  remembered  that  Bell  made  his  request  for  the 
issuance  of  the  duplicate  policy  and  the  change  of  beneficiary 
about  eight  years  after  his  divorce  from  Jane.  T&e  asserted 
delivery  of  the  certificate  to  her  as  a  gift  did  not  and  could 
not  constitute  a  waiver  of  the  reserved  right  of  the  insured  to 
change  the  beneficiary,  since  she  had  no  vested  interest  in  the 
insurance  contract  and  was  not  a  party  thereto.  During  the  entire 
life  of  his  insurance  certificate  the  insured,  under  the  terms 
thereof,  had  the  absolute  right  to  change  his  ben  ficiary.  Even 
in  the  absence  of  a  provision  from  an  insurance  policy  to  that 
effect,  it  is  the  recognized  custom  and  established  practice  in  the 
insurance  field  for  an  insurance  company  to  issue  a  duplicate  policy 
when  same  is  applied  for  by  an  insured  because  the  original  policy 
is  lost  or  mislaid.  Bell  admittedly  did  not  have  the  original  certi- 
ficate in  his  possession  for  eight  years  and  it  might  well  have  been 
that  he  did  not  remember  what  had  become  of  it.  In  our  opinion,  even 
though  both  Bell  and  the  insurance  company  knew  that  Jane  had  the 
original  policy  in  her  possession,  the  insured  still  had  the  right  to 
request  and  receive  a  duplicate  certificate  designating  another  bene- 
ficiary. 

Bell  and  the  insurance  company  were  the  only  parties  in 
interest  to  the  original  certificate  of  insurance  and  they  had  the 
right  to  agree  to  substitute  a  new  certificate  therefor,  ia  view 
of  the  fact  that  Bell»s  right  to  change  his  beneficiary  was  reserved 
to  him  in  said  original  certificate.  By  reason  of  Bell's  reserved 
right  to  change  his  beneficiary  and  of  his  statement  to  the  company 
that  the  original  certificate  had  been  "lost  or  mislaid"  the  insurer 
was  bound  to  issue  the  duplicate  certificate  to  him.  Bell's  request 
for  the  duplicate  certificate  and  the  issuance  of  same  by  the  insurer 
in  response  to  said  request  resulted  in  the  extinguishment  of  the 
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original  certificate  and  the  change  of  beneficiary.  Jane  had  no 
right  or  interest  in  the  original  certificate  that  entitled  her 
to  notice  of  the  change  of  beneficiary  and  if  she  had  received 
notice  there  was  nothing  that  she  could  have  done  to  prevent  such 
change. 

Since  Bell  had  the  right  to  change  his  beneficiary,  re- 
gardless of  the  whereabouts  of  the  original  certificate,  and  since 
same  was  not  in  his  possession,  he  had  the  right  to  treat  it  as 
"lost  or  mislaid"  and  the  insurance  company  did  the  only  thing  that 
it  properly  could  have  done  under  the  circumstances  in  issuing  the 
duplicate  certificate. 

Counsel  for  Jane  M.  Bell  calls  our  attention  to  paragraph 

841  (3),  section  229,  chapter  73  111.  Rev.  Stat.  1939*  and  states 

in  the  argument  in  her  brief  and  also  stated  upon  oral  argument 

that  said  section  of  the  Insurance  Code  precludes  and  prohibits  a 

change  of  beneficiary  otherwise  than  by  proper  indorsement  thereof 

on  the  insurance  policy  or  certificate  itself.  It  is  difficult  to 

understand  how  this  argument  could  have  been  made  with  any  degree 

of  sincerity.  A  mere  glance  at  section  229,  paragraph  841  (3)  of 

the  Insurance  Code  shows  that  the  provisions  of  said  section  are 

applicable  only  to  Industrial  Life  Insurance  and  Industrial  Life 

Insurance  is  defined  in  the  preceding  paragraph  (840)  of  the 

Insurance  Code  as  follows: 

"As  used  in  this  Code  ^industrial  life  insurance1  means 
either  that  form  of  life  insurance  under  which  the  premiums  are 
payable  weekly,  or  that  under  which  premiums  are  payable  monthly 
or  oftener  if  the  face  amount  of  insurance  provided  in  the  policy 
is  less  than  one  thousand  dollars  and  the  words  'industrial  policy1 
are  printed  in  prominent  type  on  the  face  of  the  policy." 

The  certificates  of  insurance  involved  herein  are  not 

Industrial  Life  Insurance  policies.  Moreover,  although  paragraph 

841  (3)  is  inapplicable  to  the  certificates  of  insurance  in  question 

here,  there  is  no  provision  in  said  paragraph  that  prohibits  an 

insured  from  changing  his  beneficiary  by  the  method  employed  in 
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this  case,  where  the  circumstances  warrant  the  use  of  such  method. 

In  the  recent  case  of  Immel  v.  Travelers  Insurance  Co,,, 

373  111.  256,  our  Supreme  court  In  passing  upon  the  right  of  an 

insurance  company  to  pay  the  proceeds  of  a  duplicate  insurance 

policy  to  the  beneficiary  named  therein,  used  the  following 

language  at  pp.  262,  2631 

"It  is  essential  to  the  prompt  payment  of  losses  that  life 
insurance  contracts  be  denied  negotiability,  and  prompt  payment  of 
losses  lias  come  to  be  one  of  the  most  desirable  of  the  attributes 
of  such  contracts.  Life  insurance  is  depended  on  for  the  payment 
of  estate  taxes,  for  the  education  of  children,  for  all  forms  of 
immediate  cash  demands  and  for  the  very  living  of  the  family  of  the 
deceased  policyholder  pending  administration,  A.ny  impairment  of  this 
vital  feature  of  the  most  general  American  contract  would  be  of 
serious  consequences  to  millions  of  people,  and  yet  this  very  thing 
would  result  from  any  conclusion  different  from  that  which  we  have 
arrived  at.  Under  the  lav;,  there  is  no  reason  why  duplicate  con- 
tracts may  not  be  issued  as  the  convenience  of  the  policyholder  may 
require.  If,  however,  it  should  be  held  that  these  contracts  are 
negotiable  or  transferable  without  notice,  then  the  companies  will, 
of  very  necessity,  require  a  substantial  bond  for  replacement*  If 
a  company  must  pay  at  its  peril,  with  the  ever-present  possibility 
of  secret  liens,  or  that  another  policy  may  be  outstanding,  then 
come  the  dangers  of  forgery,  theft  and  other  frauds,  and  against 
these  there  would  be  little  possibility  of  protection.  Even  by 
interpleader,  it  would  be  impossible  to  know  who  should  be  made 
parties,   Ve  believe  that  the  only  safe  course  is  to  continue  to 
hold,  as  we  do,  that  these  policies  are  not  negotiable,  that  they 
are  not  contracts  but  merely  evidence  of  contracts,  and  that  the 
companies,  in  good  faith,  may  safely  pay  promptly  to  those  shown 
by  their  own  records  to  be  entitled  to  payment." 

The  only  question  we  are  called  upon  to  decide  is  whether  the 
trial  court  properly  applied  the  law  to  the  undisputed  facts.  We 
are  impelled  to  hold  that  the  trial  com'  .  erreci  In  its  application 
of  the  law. 

In  our  opinion  defendant  Margaret  J.  Bell,  the  beneficiary 
named  in  the  duplicate  certificate,  is  clearly  entitled  to  receive 
the  proceeds  of  such  policy  plus  interest  at  the  legal  rate  up  to 
the  time  such  proceeds  were  deposited  with  the  clerk,  and  minus 
such  costs  as  plaintiff  is  entitled  to  receive. 

For  the  reasons  stated  herein  the  decree  of  the  Circuit  court 

is  reversed  and  the  cause  is  remanded  with  directions  to  enter  a 
decree  consistent  with  the  views  expressed  herein, 

KEYSB8BB  AND  REMANDED  WITH 
BIRECTI0HB , 
Scanlan,  P.  J.,  and  Friend,  J.,  concur. 
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CHICAGO  TITLIS  AM  TRUST  COMPANY,  a  ) 
Corporation,  as  Trustee  in  Trust 
Deed  recorded  as  Document  No, 
9253379, 


v. 


DOLLIE  F.  LEITCH,  et  al., 


JAMKS  J.  BARBOUR, 

Appfillant, 


FRANK  A.  SLOAN,  Receiver, 
Appellee. 


INTERLO 
FROM 

COOK  COUNflf. 


3I5I.A.  235 


MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE,'  COURT. 


By  this  appeal  James  J.  Barbour  seeks  to  reverse  an  order 
of  the  Circuit  court  of  Cook  county  entered  April  21,  1942, 
restraining  and  enjoining  him  from  interfering  with  the  peaceful 
possession  of  Frank  A,  Sloan,  receiver,  appointed  in  a  foreclosure 
suit. 

The  record  discloses  that  March  25,  1942,  James  J.  Barbour 
by  leave  of  court,  filed  his  verified  petition  setting  up  that 
the  property  was  sold  by  a  master  in  chancery  March  19,  1941, 
pursuant  to  a  decree  of  foreclosure;  that  the  report  of  sale 
filed  by  the  master  was  confirmed  showing  the  property  had  been 
sold  for  41,796.75;  that  after  the  sale  the  owners  of  the  equity 
of  the  property,  conveyed  it  by  quit-claim  deed  to  Barbour  March 
14,  1942,  and  afterward  Barbour  redeemed  from  the  foreclosure 
sale  by  paying  the  master  the  amount  due,  viz.,  =1,903.66,  and  a 
certificate  of  redemption  was  issued  to  him  by  the  master;  that 
after  making  the  redemption,  Barbour  caused  notice  to  be  served 
on  the  attorneys  of  record  in  the  cause  and  the  prayer  of  the 
petition  was  that  the  receiver  be  ordered  to  surrender  and  deliver 
up  possession  of  the  premises  forthwith  to  Barbour  and  pay  to 
him  all  rents  received  by  the  receiver  after  March  16,  1942,  and 
that  the  receiver  be  required  to  file  his  final  account. 
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On  the  same  day,  and  as  a  part  of  the  order  giving  Btrbour 
leave  to  file  the  petition,  the  receiver  was  given  leave  to  answer 
or  move  to  dismiss  the  petition  within  10  days  and  the  matter 
was  plaoed  on  the  contested  motion  calendar  for  March  27,  1942, 
when  it  was  ordered  that  the  court  set  a  date  for  hearing  the 
matter.  Two  days  thereafter,  another  order  wag  entered  reciting 
the  matter  ease  on  to  be  heard  on  the  contested  motion  calendar, 
and  it  was  ordered  that  the  cause  he  set  for  trial  May  21,  at  2  P.H. 

April  £1,  the  receiver  filed  his  petition  in  which  he 
set  up  that  he  had  heen  appointed  and  qualified  August  23,  1935, 
and  had  been  acting  as  receiver  of  the  property  sinoe  that  time. 
And  it  was  averred  that  Barbour  was  Interfering  with  the  petition- 
er's peeceful  possession  by  serving  written  demands  on  the  tenants 
to  pay  rent  to  Barbour,  The  prayer  of  the  receiver's  petition 
was  that  an  order  be  entered  commanding  Barbour  to  desist  from 
interfering  with  the  possession  of  the  receiver  and  from  malting 
demands  on  the  tenants  to  pay  rent.  On  the  same  day,  April  1, 
Barbour  filed  hie  answer  to  the  receiver's  petition  in  which  he 
denied  Interfering  with  the  peaceful  possession  of  the  receiver 
but  averred  he  had  learned  that  a  certain  concern  was  in  posses- 
sion of  the  garage  located  on  the  premises,  claiming  to  occupy 
it  as  a  tenant  of  the  receiver  and  that  thereupon  he  served  notice 
on  the  tenant.  The  notice  which  is  made  a  part  of  the  answer 
sets  up  the  redemption  of  the  property  by  Barbour  and  notifies 
the  tenant  that  the  receiver  had  no  authority  to  make  any  lease 
of  the  premises,  which  would  extend  beyond  the  time  when  the 
redemption  was  made,  and  that  if  the  tenant  should  continue  to 
occupy  part  of  the  premises  until  suoh  date,  the  tenant  would  be 
treated  as  a  tenant  for  9  months  from  the  date  of  redemption  at 
a  rental  of  310,000  for  the  9  months,  payable  in  advance  and  that 
if  the  tenant  desired  to  occupy  the  premises  as  Barbour's  tenant 
for  a  longer  period  to  consult  the  latter' s  attorney. 
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The  answer  further  set  up  the  redemption  of  the  property 
by  Barbour  and  that  "Under  the  law,  the  rights  of  the  said  Re- 
ceiver to  possession  of  said  real  estate  would  terminate  at  the 
expiration  of  June  19,  1942,  in  the  absence  of  any  redemption 
from  said  foreclosure  sale,"  and  it  was  further  alleged  in  the 
answer  that  there  was  pending  and  undecided,  Barbour's  petition 
filed  in  the  proceeding  to  which  we  have  above  referred,  in  which 
It  was  sought  to  have  the  receiver  turn  over  immediate  possession 
to  Barbour  "and  in  said  petition  is  involved  for  decision  of 
this  court  the  question  of  Aether  this  respondent  became  entitled 
to  possession  of  said  premises  immediately  upon  making  the  said 
redemption,  or  whether  the  right  of  this  respondent  to  said  pos- 
session will  begin  June  20,  1942, "  and  that  the  receiver  had  no 
right  to  have  an  order  entered  enjoining  Barbour,  as  requested 
in  the  receiver's  petition.  On  the  same  day  the  order  appealed 
from  was  entered  and  8  days  thereafter,  April  29,  Barbour  filed 
his  notice  of  appeal. 

Counsel  for  Barbour  contends  that  the  notice  served  by 
Barbour  on  the  tenant  did  not  interfere  with  the  receiver's 
position  and  that  even  if  it  were  held  that  a  demand  for  rent 
had  been  made  on  the  tenant  immediately  after  the  redemption, 
such  demand  would  have  been  proper  "for  the  receiver's  right 
ceased  with  a  redemption  made  within  one  year  after  the  foreclo- 
sure sale,  leaving  no  further  right  of  redemption," 

We  think  these  matters  are  not  properly  before  us.  They 

are  pending  in  the  trial  court,  Barbour  had  filed  a  petition 

to  which  we  have  above  referred.   It  was  undisposed  of  and  whether 

the  receiver  had  answered  or  moved  to  strike  does  not  appear  from 

the  record.  We  think  those  matters  should  have  been  disposed  of 
by  the  trial  Judge,  and  there  was  no  error  in  enjoining  Barbour 
until  such  disposition  had  been  made. 

The  order  of  the  Cirouit  court  appealed  from  is  affirmed, 

ORDER  AFFIRMED. 
Matchett,  P.  J.,  and  Kc Surely,  J.,  concur. 
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BR0OK3ON  DISTILLERS,  INC., 
a  corporation, 

Appe] 


UNITED   STATES   CASUALTY  CflWPANTj* 
Appellant^/ 


)  / 

)    ^PEAL  FROM 

MUNICIPAL  COURT 
OP   CHICAGO. 


J 


I 


MR.  JUSTICE  McSURfiLY.  DELIVERED  THE  QPINldk.,OF  THE  COURT. 


Defendant  appeals  from  an  adverse  judgment  for  5267.63 
in  an  action  tried  by  the  court  upon  a  combination  robbery  (hold- 
up) insurance  policy  issued  by  it  to  the  plaintiff. 

On  May  6,  1938,  plaintiff  was  engaged  In  the  wholesale 
liquor  business  in  Chicago;  it  had  in  its  employ  one  Charles 
Brooks,  whose  duties  consisted  in  selling  merchandise  and  making 
collections;  during  the  course  of  his  employment  he  was  held  up 
and  money  and  checks  amounting  to  -1267.63  and  his  automobile  were 
taken  from  him. 

Defendant  says  it  is  not  liable  because  the  loss  did  not 
occur  within  the  hours  of  employment  covered  by  the  policy,  and 
cites  a  provision  which  covers  an  "outside  messenger"  (such  as 
Brooks)  between  the  "hours  7  A.M.  to  12  midnight,"  Defendant 
says  the  robbery  took  place  after  12  midnight  on  the  morning  of 
May  7,  and  hence  not  covered  by  the  policy. 

Brooks  testified  that  the  robbery  occurred  at  11:35  P.M. 
daylight  saving  time  on  the  evening  of  May  6,  1938,  and  described 
the  robbery  in  detail;  that  he  called  the  police  and  went  in  their 
squad  car  to  the  station,  and  that  it  was  about  12  o'clock  when 
he  got  to  the  station;  that  from  there  he  telephoned  to  his  "boss," 
Mr,  Leavitt,  fceavitt  confirms  this,  saying  that  he  received  the 
telephone  call  from  Brooks  a  little  after  12  -  maybe  12:15, 
Against  this  is  the  testimony  of  a  number  of  persons  connected 
with  the  police  department  to  the  effect  that  they  were  notified 
by  phone  of  the  robbery  about  12:31  A.M.  A  printed  and  written 
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report  of  this  complaint  was  introduced  in  evidence  which  purports 
to  show  that  the  call  was  received  May  7  at  18:31,  hut  the  effect 
of  this  is  weakened  by  the  document,  which  clearly  shows  that  the 
time  first  noted  when  the  report  was  received  was  11:31  P.  M. , 
and  that  this  was  subsequently  ohanged  to  read  12:31  A.  M. 

However  this  may  be,  the  trial  Judge  heard  the  witnesses 
and  can  better  judge  of  the  weight  to  be  given  their  testimony 
than  can  we.  We  should  not  disturb  this  conclusion  unless  it  is 
against  the  manifest  weight  of  the  evidence.   City  of  Quincy  v. 
Kemper,  304  111.  303. 

It  is  admitted  that  there  was  in  force  in  the  City  of 
Chicago  at  this  time  what  is  termed  a  "daylight  saving  time" 
ordinance,  which,  during  the  summer  months,  advances  the  time 
one  hour  beyond  standard  time.  Plaintiff  makes  the  point  that 
the  policy  says  that  the  time  covered  is  "standard  tizne,M  and 
that  if,  as  the  police  department  testified,  the  loss  occurred 
about  12:30  daylight  saving  time,  this  would  be  the  same  as  one 
hour  earlier,  or  11:30  standard  time,  hence  covered  by  the  policy. 
It  is  well  settled  that  if  there  is  any  ambiguity  in  an  insurance 
policy,  that  construction  will  be  adopted  which  favors  the  insured. 
Joseph  v.  New  York  Life  Ins,  Co. ,  308  111.  93. 

The  court  could  properly  conclude  that  even  if  the  holdup 
occurred  at  12:30  midnight,  daylight  saving  time,  this  would  be 
11:30  standard  time,  hence  covered  by  the  policy. 

For  the  reasons  indicated  the  judgment  is  affirmed. 

AFFIRMED. 
Matchett,  P.  J,,  and  O'Connor,  J.,  ooncur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS^ 
ex  rel.  AUBREY  G.  O'KELLEY, 

Appej^te,  )   AVPEAL  FROM 

)    CI1CUIT  COURT, 

JAMES  P.  AUiMANf^Gommftwf^Qpr  of  COOK  COUNTY. 

Police  of  the  Jlty  of  Chicago'^- ^^^  ) 
JOSEPH  P.  MMBL,   WENDELL  E.  GREEN  "^"4^ 

and  JOHN  E/  BRSNNAN,  Civil  Service  ) 

Commissisrtiers  of  the  City  of  Chicago,  ) 

and  ROgERT  B.  UPHAM,  Comptroller  of  ) 

the  ,Glty  of  Chicago,  ) 

/  Appellants,  ) 

MR,  JUSTICE  McSURELY  D.-LIVKRED  THE  OPINION  OF  THE  #01 

Aubrey  G.  O'Kelley  filed  his  petition  for  a  writ  of  manda- 
mus against  defendants  asking  that  he  he  restored  to  his  position 
in  the  classified  service  of  the  Department  of  Police  of  the  City 
of  Chicago;  defendants  filed  an  answer  which  on  motion  was  held 
by  the  trial  court  insufficient  to  constitute  a  defense  to  the 
prayer  of  plaintiff's  petition  and  the  writ  was  awarded,  and 
defendants  appeal. 

Defendants  first  argue  that  mandamus  does  not  lie  to 
review  the  action  of  the  civil  service  commission,  citing  People 
ex  rel.  Aeberly  v.  City  of  Chicago.  240  111.  App,  208  (certiorari 
denied  by  the  Supreme  court, )  In  that  opinion  we  noted  that 
writs  of  mandamus  and  certiorari  have  both  been  used  for  the 
purpose  of  reinstating  one  who  has  been  removed  from  office 
illegally.  Subsequently,  in  People  ex  rel.  Mitchell  v.  City  of 
Chicago.  243  111.  App,  100,  we  held  that  both  certiorari  and 
mandamus  may  be  used  as  remedies  in  such  cases,  and  we  have  re- 
peated this  conclusion  in  the  recent  case  of  People  ex   rel. 
Sweeney  v,  Allman.  No,  41945,  opinion  filed  June  1,  1942, 

The  petitioner  charged  that  he  was  duly  certified  and 
appointed  on  August  16,  1935  a  patrolman  in  the  classified  service 
of  the  department  of  police  of  Chicago;  that  he  performed  his 
duties  properly;  that  on  April  24,  1940  charges  were  made  against 
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him  and  May  10  he  was  found  guilty  as  oharged  and  an  order  was 
entered  discharging  him.   The  petition  alleged,  among  other  things, 
that  the  civil  service  commission  did  not  specifically  set  forth 
the  facts  alleged  to  constitute  cause  for  removal  and  did  not 
proceed  legally  in  the  matter  and  therefore  was  without  Juris- 
diction to  order  his  discharge. 

Section  1,  rule  6  of  the  rules  of  the  civil  service  com- 
mission provide  that  the  charges  filed  "shall  state  specifically 
the  facts"  alleged  to  constitute  the  cause  for  discharge.   The 
charges  filed  against  plaintiff  were:   "Section  3.  Conduct  un- 
becoming a  police  officer  or  employee  of  the  police  department. 
Section  5.  Neglect  of  Duty.   Section  10.  Incapacity  or  ineffi- 
ciency in  the  service.   Section  22.  Making  a  false  official  re- 
port," The  specifications  attached  merely  repeated  these  charges, 
giving  the  date  as  March  27,  1940,  when  O'Kelley  was  said  to  have 
been  guilty.  The  commission  found  plaintiff  guilty  of  2  of  these 
charges,  namely  (1)  neglect  of  duty  and  (2)  incapacity  or  ineffi- 
ciency in  the  service. 

It  is  obvious  that  these  general  charges  did  not  follow 
the  rules  of  the  commission,  which  require  that  such  charges 
"shall  state  specifically  the  facts."  Defendants  say  that  plain- 
tiff knew  with  what  he  was  charged.  This  is  virtually  a  confession 
that  the  charges  did  not  follow  the  commission's  rules.  Under 
such  circumstances  the  accused  person  is  entitled  to  know  specifi- 
cally what  the  charges  are  and  not  left  to  conjecture  as  to  what 
these  may  be.   In  Ptacek  v.  The  People.  94  111.  App.  571,  576, 
it  was  held  that  while  the  board  of  commissioners  had  power  to 
change  its  rules  "they  did  not  have  power  to  disregard  them  while 
they  remained  in  foroe  and  effect  and  unchanged."  To  the  same 
effect  is  City  of  Chicago  v.  Bullls.  124  111.  App.  7,  17,  and 
cases  there  cited. 


.'.'  nsM  ban  mid 

.aiifi  $ni.  bstBtne 

a©J.v*ie?  arf*  *£d;f 

saw   oiolfliej  n   Wit   ni   t£I*8a>X  fissoorr^ 

2:f0.t6 

\SJ  rfo   fjfi?  tfraftt   sSivoT.,  noiaain 

:   erf* 
-nii  jnlsg^  bvHl  ae$*tAifo 

:tB9  10  *tr*oi!T:o   soiloq  a  ^/limooacf 
-  .  .  '  ■  .r   ,1  noltfoefi 

— a«x  Isiolllo  ealsl  a  j&fiiJteM    ,  hrnei   srfj   nl  yo> 

XXaiaw   r  ■«©!**£  1    srfT     B.**ioq 

1  ■    ••  aa  9tfai>  arf*  ^aivlg 

jissiuTFioo  9dT      ,y:+Ili/3  neatf 

-iT-  ti*fl   ,aaaiarfo 

.aslvxaa   arf*   ni  yonslo 

*I 

Isbioo  ail*  lo  esltrx  erf* 

-nl  .  "'q»   a*»*a   XXarfa" 

nolaaolnoo  a  %Ii  a  aaw  arf  *erto  rf*lw  wan*  til* 

,  ■  '  *   **rf* 

arf*  aaoojstaDi/OTio  rioua 

&n£  ana  aeiiarfo   arf*   *arfw  \1£bo 

*J  nl      .ad  fa"  aaarf* 

lo  JS»*iBC  ■  Mad  aaw  *i 

-   Tsvoq  i  a*2   egnarfo 

eater  . ^egnarfer ;  ^lla  bne.   a©-io1  nl  jyaaiaae*!  x©rf* 

.all  ,  .aolrfQ  lo  yaflP  al  *oe«e 

./>9*l0    9<Xerf*    BflBSO 


-3- 

Cases  cited  by  defendants  in  opposition  are  not  controlling. 
In  Joyce  v.  City  of  Chicago,  216  111,  466,  where  the  charge  was 
made  that  two  members  of  the  police  force  had  rendered  a  false 
expense  account,  the  amount  of  the  excess  is  specified.   The  facts 
are  plainly  stated,  setting  forth  the  charges.   The  same  may  be 
said  of  Heaney  v.  City  of  Chicago.  117  111.  App.  405,  where  the 
negligence  and  incompetency  were  specified. 

Defendants  argue  that  even  if  its  charges  were  not  specific, 
plaintiff  waived  the  objection  by  participating  in  the  hearing 
before  the  commission.  If  the  charges  stated  no  cause  for  re- 
moval the  commission  has  no  jurisdiction  and  plaintiff  waived  no 
rights,   It  should  be  remembered  that  the  trial  court  was  not 
called  upon  to  pass  upon  the  proceedings  before  the  commission, 
but  held  that  because  of  the  insufficiency  in  law  of  defendants' 
answer  the  writ  should  be  awarded, 

The  trial  court  properly  struck  certain  sub-paragraphs 
of  defendants'  answer.   These  paragraphs  were  statements  made 
to  the  police  department  and  were  taken  at  a  time  before  any 
written  charges  against  plaintiff  had  been  filed. 

Defendants'  answer  clearly  showed  that  the  commission 
had  not  followed  its  rules  in  the  matter,  and  therefore  the  court 
properly  held  that  its  answer  was  insufficient  and  that  plaintiff 
was  entitled  to  the  writ.   The  Judgment  of  the  Circuit  court  is 
affirmed, 

AFFIBMED. 
Matchett,  P.  J.,  and  O'Connor,  J.,  concur. 
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315  LA.  237 

IE  RESTAUI 
substitul 

•Appellee, 


COLONIAL  VILLAGE  RESTAURANTS,  INC.  ) 
(Howard  Mk, Pox  substituted  as  plain-  ) 
tiff),     \  )   APPEAL  PROM 

L     ) 

)  CIRCUIT  COURT 

v.      "*^  ) 

'••<-*»«_      )      COOK  COUNTY. 
COLONIAL  VILLAGE ,  INC  ^<Jo  seph  1^ :  - ,  , j 
Beuttas  substituted -is  defendant),   T^*8*8*!**. 

Reliant.  )    ^-^ 

MR.  JUSTJ<JE  O'CONNOR  DELIVERED  THE  OPINION  OP  THE  CO 

Plaintiff  brought  an  action  against  defendant  claiming 
^2, 706. 31  which  was  made  up  of  two  items,  viz.,  #1,716.55,  which 
plaintiff  claimed  defendant  had  wrongfully  withheld,  and  $989.78, 
due  plaintiff  under  a  settlement  agreement  entered  into  between 
the  parties  August  4,  1934,  On  the  other  hand,  defendant's 
position  was  that  it  had  properly  withheld  the  amount  plaintiff 
claimed  and  that  while  defendant  owed  plaintiff  the  |989.78, 
as  against  this,  plaintiff  owed  defendant  $$72,  and  another  item 
of  $169.29,  or  a  total  of  11,041.29,  leaving  a  balance  due  defend- 
ant of  #51.51,  A  number  of  the  faots  were  stipulated  and  it  was 
further  stipulated  that  the  liability  of  defendant,  if  any,  should 
in  no  event  exceed  $1,500.   There  was  a  trial  before  the  court 
without  a  Jury,  a  finding  and  judgment  in  plaintiff's  favor  for 
$1,500  and  defendant  appeals. 

The  record  discloses  that  defendant,  Colonial  Village, 
Inc.,  had  a  contract  with  A  Century  of  Progress  and  May  7,  1934, 
defendant  entered  into  a  contract  with  Howard  M,  Pox,  whereby 
Pox  was  to  operate  three  restaurants  located  in  the  Colonial 
Village  of  the  Fair  Grounds,  May  16,  Pox  assigned  the  contract 
to  plaintiff,  Colonial  Village  Restaurants,  Inc.  After  the  Fair 
opened,  which  was  the  latter  part  of  May,  1934,  plaintiff  operated 
the  three  restaurants  located  in  the  Colonial  Village  until  July  25, 
1934,  when  defendant  took  possession  and  thereafter  operated  them 
until  the  close  of  the  Pair,  October  31,  1934. 
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Under  the  written  contraot,  defendant  Village  collected 
the  gross  receipts  from  the  operation  of  the  restaurants  and 
after  deducting  15%,   the  balance  was  to  be  turned  over  to  plain- 
tiff. Seven  cash  registers  were  installed  and  used  by  Fox  until 
July  7.  About  June  23,  the  cash  register  concern  which  installed 
the  7  cash  registers  charged  defendant,  Colonial  Village  with 
s.872  rental,  being  the  first  installment.  Afterward  defendant 
deducted  this  amount  from  the  reeeipts  and  sent 'the  balance  to 
Fox.  He  objected  to  the  charge  and  there  was  considerable  cor- 
respondence as  to  which  party  was  liable  for  this  item. 

Defendant,  Colonial  Village,  Inc.,  entered  into  a  contract 
with  A  Century  of  Progress  which  provided:  "A  Century  of  Progress 
may  require  any  Concessionaire  at  the  Concessionaire's  expense 
to  install  or  use  coin  devices,  cash  registers,  turnstiles,  ticket 
choppers,  duplicate  tag  devices,  tickets  or  tags,  or  any  other 
equipment  or  devices  necessary  or  proper  in  the  opinion  of  A 
Century  of  Progress,  for  recording  attendance,  service  or  sales 
in  connection  with  the  Concession, ■  And  the  contract  of  defendant, 
Colonial  Village,  Inc.,  with  Fox  provided  that  Fox  and  his  repre- 
sentatives would  comply  with  the  rules  and  requirements  of  A 
Century  of  Progress,  The  contract  stated  that  Fox  knew  the  con- 
tents of  the  contract  entered  into  between  defendant,  Colonial 
Village,  Inc.  and  A  Century  of  Progress;  that  the  terms  and  agree- 
ment of  contract  between  A  Century  of  Progress  and  defendant 
were  binding  on  Pox  and  that  Fox  would  "keep  accurate  records 
of  all  receipts  ***  by  ***  cash  registers,  ***  as  shall  be  directed 
by"  defendant  Village,  and  the  Village  rtwill  install  his  own 
cashiers  and  collectors  at  the  expense  of"  Fox,  There  Is  no 
express  provision  in  the  contract  as  to  who  should  pay  for  the 
cash  registers. 

Defendant  contends  Pox  was  present  when  the  cash  registers 
were  ordered  and  agreed  to  their  installation  ana  that  he  v;ould 
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pay  for  them.   This  contention  is  disputed.  Upon  a  consideration 
of  the  evidence  and  stipulation  in  the  record,  we  are  unable  to 
say  the  finding  of  the  trial  Judge,  in  favor  of  plaintiff,  is 
against  the  manifest  weight  of  the  evidence. 

Six  other  items  were  deducted  by  defendant  from  the  gross 
receipts  of  the  restaurants  and  the  dispute  between  the  parties 
is  as  to  which  party  was  liable  for  these  items,  plaintiff  taking 
the  position  defendant  had  no  right  to  make  these  deductions, 
while  on  the  other  side,  defendant  contends  the  deductions  from 
the  gross  receipts  were  properly  made.  The  items  are:  July  14, 
1934,  1^34.15,  wall  papering  done  by  defendant;  July  21,  ^255, 
dramshop  insurance  paid  by  defendant?  July  25,  >78. 57,  wages  paid 
to  a  chef  by  the  name  of  Miechel,  a  discharged  employee  of  de- 
fendant; July  25,  #111.50,  paid  by  defendant  for  curt&lns  installed 
in  the  restaurants;  July  25,  ^14,30,  installation  of  light  and 
base  plugs;  and  July  25,  $351.01,  paid  by  defendant  to  the  B-w 
Construction  Company  for  various  alterations  and  installations. 
It  was  stipulated  that  all  these  items  were  paid  by  defendant 
and  the  only  controversy  is  whether  they  should  be  borne  by  plain- 
tiff or  defendant. 

The  items  of  134.15,  $111.50  and  #14.30  were  paid  by 
defendant  for  work  which  defendant  contends  was  required  to  be 
done  in  the  restaurants  by  A  Century  of  Progress  and  that  these 
items  should  be  borne  by  plaintiff  who  was  operating  the  restauranti 
at  the  time.   There  is  evidence  to  the  effect  that  a  representa- 
tive of  defendant  approved  some  of  the  work  before  it  was  charged 
and  there  is  other  evidence  that  Fox  never  authorized  the  installa- 
tion of  the  base  plugs  and  that  he  did  not  agree  to  pay  for  these 
items.  We  are  unable  to  say  that  the  trial  judge  was  wrong  in 
allowing  these  items,  which  he  apparently  did,  although  there  is 
nothing  in  the  record  which  shows  whether  the  court  allowed  all 
of  them  as  he  gave  no  reason  for  his  finding  for  plaintiff. 
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Ae  to  the  item  of  $255.   This  was  the  premium  on  dramshop 
liability  insurance  which  was  required,  and  apparently  was  the 
amount  of  premium  for  the  duration  of  the  Fair  -  five  months. 
The  evidence  tends  to  show  that  defendant.  Colonial  Village, 
sent  a  bill  August  31,  to  plaintiff  for  :.:53.55,  which  apparently 
was  the  earned  premium  from  the  time  the  Pair  opened  until  the 
restaurants  were  taken  over  by  the  Colonial  Village  in  July,  1934, 
We  think  plaintiff  was  liable  for  353.55  of  the  item  and  was 
not  entitled  to  recover  the  total  amount,  ,?255. 

As  to  the  item  of  i;78.57,  being  the  wages  paid  by  defend- 
ant to  the  chef,  Mlschel.   The  evidence  as  to  this  leaves  the 
question  somewhat  uncertain  but  we  gather  that  Mischel  was  employed 
by  The  Adam  George  Corporation  and  was  given  a  check  for  &78» 57 
whioh,  the  evidence  tends  to  show,  the  bank,  on  which  it  was 
drawn,  refused  to  pay.  It  is  not  clear  who  made  the  check  but 
apparently  it  was  The  Adams  George  Corporation.  After  the  check 
was  dishonored  and  after  the  Colonial  Village  took  over  the 
restaurants  in  July,  there  is  evidence  to  the  effect  that  the 
Village  discharged  Mischel  and  the  union  to  which  he  belonged 
threatened  to  cause  trouble  unless  the  bad  check  was  made  good 
and  thereupon  defendant  paid  this  amount,  Wt   are  unable  to  see 
how,  under  the  evidence,  plaintiff  should  be  charged  with  this 
item. 

As  to  the  $351.01.   This  item  was  paid  by  defendant  to  a 
construction  company  for  various  alterations  and  installations 
in  the  restaurants.  Counsel  for  defendant  say  that  the  rules 
of  A  Century  of  Progress  required  its  final  approval  as  to  furn- 
iture, decorations,  fixtures,  awnings,  etc.   There  is  a  dispute 
as  to  whether  the  Village  representative  supervised  the  decorations 
in  the  restaurants.  He  testified  he  only  saw  the  plans  of  the 
proposed  kitchen  eo.ulpment.  Another  of  defendant's  representatives 
testified  he  found  the  restaurants  were  improperly  decorated  and 
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Fox  was  advised  of  this  fact  but  refused  to  make  the  corrections. 

^ — 
Thereupon  defendant  had  the  work  done.   Fox  disclaimed  any  know- 
ledge of  certain  of  the  Installations.  Defendant  stipulated  it 
had  received  s>200,75  on  account  of  this  item  from  the  Virginia 
Tavern,  leaving  a  balance  of  i»150.26  remaining  unpaid.  Just 
why  the  payment  was  made  by  the  Virginia  Tavern,  and  the  entire 
bill  not  paid  by  it,  the  record  does  not  disclose.  But  in  any 
view  of  the  evidence,  we  think  we  would  not  be  Justified  in  hold- 
ing that  plaintiff  was  liable  for-  this  item  or  any  part  of  it. 

Although  plaintiff  was  chargeable  with  #53.55  on  account 
of  the  dramshop  insurance,  charging  plaintiff  with  this  sum  would 
not  affect  the  amount  of  the  judgment  because  the  maximum  amount 
of  recovery  was  limited  by  stipulation,  to  #1500  although  the 
evidence  showed  more  than  this  sum  was  due. 

The  Judgment  of  the  Circuit  court  of  Cook  county  is  affirmed. 

JUDGMENT  AFFIRMED. 
McSurely,  P.  J,,  and  Matohett,  J.,  concur. 
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R«  S.  SNOBERaER, 

Appellant, 


)   ., 

,)"   CIRCUIT  COURT, 
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COOK  COUNTY. 


MR 


BINKLEY"TSi4faw00MPANY,  a  corpa*$tion,  ) 
HELEN  C.  HAN^^W^^^fi^mtfARD,    ) 
and  PYRAMID  COAL  OOBP(0&lditJST^-^^- 
corporatlon,  ) 


Appellj 
.  JUMJOT  0*00] 

January  30,  1940,  plaintiff  filed  his  complaint  in  equity 
alleging  he  was  a  stockholder  of  defendant,  Binkley  Coal  Company, 
a  corporation.  He  sought  to  establish  that  5,000  shares  of  the 
common  stock  of  defendant,  Pyramid  Coal  Company,  a  corporation 
(2,000  of  which  were  held  and  claimed  to  be  owned  by  Helen  C. 
Hanson  and  the  remaining  3,000  shares  by  defendant,  Hubert  E, 
Howard)  belonged  to  and  were  the  property  of  the  Binkley  Coal 
Company,  The  complaint  and  an  amended  complaint  filed  May  29, 
1940,  were  stricken  on  motion  of  defendant,  Hanson,  and  afterward, 
May  7,  1941,  plaintiff  filed  his  second  amended  complaint  to  which 
defendant  Hanson's  motion  to  strike  was  sustained.  Plaintiff 
elected  to  stand  on  this  complaint,  the  cause  was  dismissed  as  to 
defendant  Hanson,  and  plaintiff  appeals. 

The  question  for  decision  on  this  appeal  is,  did  the 
final  complaint  state  a  cause  of  action?  Plaintiff  alleges  he 
is  the  owner  of  105  shares  of  the  capital  stock  of  the  Binkley 
Coal  Company;  that  he  became  the  owner  of  16  shares  December  31, 
1935,  14  shares  December  31,  1936,  70  shares  February  1,  1937, 
5  shares  March  1,  1939  and  that  he  brings  his  complaint  on  behalf 
of  himself  and  all  other  stockholders  of  the  Binkley  Coal  Company, 
excepting  the  stockholders  named  defendants;  that  the  Binkley 
Coal  Company  was  incorporated  September  26,  1921,  under  the  laws 
of  Illinois  with  a  capital  stock  of  5,000  shares  of  the  par  value 
of  $100  a  share;  that  it  was  organized  for  the  purpose  of  locating, 
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developing  and  improving  coal  and  other  properties;  to  buy,  sell 
and  deal  in  ooal  generally  as  principal  and  agent  for  others 
"and  for  the  further  purpose  of  assisting  and  participating  in  the 
liquidation,  reorganization  or  refinancing  of  any  industrial  or 
mining  company, H  and  since  the  time  of  its  incorporation  was 
engaged  in  such  business;  that  defendant  Howard,  was,  and  for  a 
long  time  past,  had  been  president,  a  director  and  the  owner  of 
a  large  number  of  shares;  that  prior  to  May  1,  1928,  Leroy  G. 
Binkley  was  president,  a  director  and  stockholder  of  the  company 
and  that  he  and  Howard  each  received  large  salaries  and  expenses 
and  were  required  to  devote  their  entire  time  to  the  coal  company 
which  distributed  coal  and  acted  as  selling  agent  for  other  coal 
companies;  that  they  made  an  agreement  on  behalf  of  the  Binkley 
Coal  Company  with  defendant  Pyramid  Coal  Corporation  (then  engaged 
in  operating  a  strip  coal  mine  in  Perry  County,  Illinois)  to  act 
as  agent  of  the  Pyramid  Company  in  the  sale  of  its  coal;  that  the 
plant  and  machinery  of  the  Pyramid  Company  were  inadequate  and 
insufficient  in  the  year  1927,  but  the  company  had  substantial 
acreages  of  land  in  Illinois  which  contained  large  quantities 
of  coal;  that  it  became  the  duty  of  Binkley  and  Howard,  as  officers 
and  directors  of  the  Binkley  Coal  Company,  upon  learning  of  the 
condition  of  the  Pyramid  Coal  Corporation,  to  assist  that  company 
in  refinancing  so  that  the  Binkley  Company  could  continue  to  sell 
coal  of  the  Pyramid  Company  but  in  violation  of  their  duties  to 
the  Binkley  Company  and  to  its  stockholders,  Binkley  and  Howard 
conceived  and  perfected  a  plan  under  which  they  negotiated  a  sale 
of  4,000,000  tons  of  coal,  produced  by  the  Pyramid  Company,  to  the 
Missouri  Pacific  Railroad;  that  in  carrying  out  the  plan,  Binkley 
and  Howard  caused  a  new  corporation  to  be  organized,  to  be  known 
as  the  Binkley  Corporation,  with  a  nominal  capital  of  jil,000, 
represented  by  200  shares,  of  which  Binkley  subscribed  for  100 
shares,  Howard,  99  shares  and  George  J.  Leahy,  1  share;  that  each  of 
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these  persons  at  the  time,  was  an  officer  and  director  of  the 
Binkley  Coal  Company;  that  plaintiff  was  not. advised  whether 
either  of  the  3  paid  for  the  stock  "but  believe"  that  if  the 
11,000  was  in  fact  paid,  it  was  with  the  money  of  the  Binkley 
Coal  Company  and  that  the  shares  of  capital  stock  of  the  Binkley 
Company,  consisting  of  200  shares,  were  issued  as  follows:  Bink- 
ley, 9  shares,  Howard,  20  shares,  Leahy,  1  share,  Campbell,  20 
shares,  Hamilton,  20  shares  and  Binkley  Coal  Company,  130  shares; 
that  upon  the  organization  of  the  Binkley  Corporation,  it,  as 
sales1 agent,  through  Binkley  and  Howard,  entered  into  a  contract 
to  sell  4,000,000  tons  of  coal  of  the  Pyramid  Company  to  the 
Missouri  Pacific  Railroad  Company,  which  was  in  violation  of 
their  duties  to  the  Binkley  Coal  Company;  that  as  a  part  of  the 
plan,  the  Binkley  Corporation  was  consolidated  about  May  4,  1928 
with  the  Pyramid  Coal  Company.   fWhile  it  is  not  clear  from  the 
allegations  of  the  complaint  yet  we  think  it  appears  that  at  that 
time  a  new  Pyramid  Coal  Company  was  organized  having  a  capital 
stock  of  7500  shares  of  preferred  and  20,000  shares  of  common 
stook;  that  6,000  shares  of  the  preferred  were  Issued  to  the 
stockholders  of  the  old  Pyramid  Company  and  that  all  of  the  shares 
of  common  stock  were  then  issued  to  the  Binkley  Corporation  on 
the  basis  of  100  shares  of  the  new  Pyramid  Company  stock  for  1 
share  of  the  Binkley  Corporation,  so  that  the  shares  of  the  new 
Pyramid  Company  were  issued  as  follows:  Binkley,  900  shares, 
Leahy,  100  shares,  Howard,  2,000  shares,  Hamilton,  2,000  shares, 
Campbell,  2,000  shares  and  Binkley  Coal  Company,  13,000  shares.] 
That  as  a  part  of  the  plan  "Howard  effected  the  loan  to  the  con- 
solidated Pyramid  Coal  Corporation  of  i|l,250,000,  secured  by  the 
first  mortgage  bonds"  of  the  Pyramid  Company  dated  Kay  1,1928, 
the  proceeds  of  which  were  apparently  used  to  pay  stockholders 
of  the  Pyramid  Company  the  balance  of  the  purchase  price  over  and 
above  #600,000  for  the  6,000  shares  of  preferred  stock,  the 
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balance  of  the  loan  being  ueed  to  acquire  ooal  properties  then 
held  under  option  to  the  old  Pyramid  Company,  and  to  purchase 
equipment.   That  such  monies  were  insufficient  and  the  #150,000 
of  the  Binkley  Coal  Company  was  used  to  pay  for  the  balance  of 
the  equipment,  for  which  the  Binkley  Coal  Company  took  1,500 
shares  of  the  preferred  stock  of  the  new  Pyramid  Company;  that 
as  a  part  of  the  plan  the  Binkley  Coal  Company  was  to  act  as 
exclusive  sales'  agent  for  the  Pyramid  Company,  but  to  obtain 
the  funds  above  mentioned,  it  was  also  provided  the  Missouri 
Pacific  Railroad  Company  should  pay  part  of  the  purchase  price 
of  the  4,000,000  tons  of  coal  to  the  trustee  of  the  bond  issue 
to  be  applied  toward  the  payment  of  the  bonds. 

It  is  further  alleged  the  Binkley  Coal  Company  should 
not  eollect  any  commissions  for  its  services  in  connection  with 
the  sale  of  the  coal  to  the  Railroad  Company  until  after  the 
bond  issue  was  paid  and  the  bonds  retired.  And  continuing,  it  is 
alleged  "as  was  well  known  to  all  the  parties,  the  Binkley  Coal 
Company,  as  such  exclusive  sales  agent,  would  be  called  upon  to 
perform  services  of  a  substantial  and  valuable  nature  in  servicing 
the  said  contract  with  the  Missouri  Paelfic  Railroad,"  and  that 
thereafter  Binkley  and  Howard  devoted  practically  all  their  time 
and  efforts  to  carrying  out  the  plans. 

That  in  equity  the  contract  between  the  Binkley  Company 
and  the  Railroad  Company  belonged  to  and  was  an  asset  of  the 
Binkley  Coal  Company  and  that  "all  of  the  stock  issued  to  the 
Binkley  Coal  Company,  Leroy  0.  Binkley,  Hubert  E»  Howard  and 
Seorge  J,  Leahy,  who  were  then  officers  and  directors  of  the 
Binkley  Coal  Company,  for  the  services  of  the  said  Binkley  Coal 
Company";  the  services  in  connection  with  the  bond  issue;  the 
merging  of  the  txfo  corporations;  and  the  financing  of  ^150,000 
belonged  to  the  Binkley  Coal  Company  and  were  held  by  these  in- 
dividuals as  trustees  for  the  Binkley  Coal  Company. 
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That  after  the  consolidation,  Leahy  transferred  his  100 
shares  of  stock  in  the  new  Pyramid  Company  to  Binkley;  that  Blnk- 
ley  died  Intestate  November  16,  1930,  leaving  as  his  only  heirs 
at  law  his  widow,  Helen  C.  Binkley  (who  subsequently  married 
Ralph  R.  Hanson)  and  three  minor  children.  That  November  27, 
1930,  the  Foreman  Trust  and  Savings  Bank  was  appointed  adminis- 
trator of  his  estate  by  the  Probate  court  of  Cook  county.  That 
the  administrator  filed  an  inventory  showing  2,000  shares  of  the 
common  stock  of  the  new  Pyramid  Coal  Company  which  were  said  to 
be  held  in  escrow  by  the  Southern  Illinois  Trust  Company  "until 
250  shares  of  preferred  stock  is  paid  up. M  That  Binkley,  during 
his  lifetime  was  never  the  record  holder  of  the  2,000  shares 
but  only  1,000  of  such  shares  and  that  afterward  the  administrator 
was  holder  of  record  of  1,000  shares  of  such  common  stock.  That 
March  30,  1931,  the  directors  of  the  Binkley  Coal  Company  adopted 
a  purported  resolution  directing  the  surrender  of  the  certificates 
of  the  common  stock  of  the  Pyramid  Coal  Company  representing 
13,000,  to  the  Southern  Illinois  Trust  Company,  of  East  St.  Louis, 
the  Registrar  and  Transfer  Agent  for  the  Pyramid  stock,  and  to 
receive  in  lieu  thereof  a  certificate  for  10,300  shares  of  the 
common  stock  of  the  Pyramid  Company.  The  remaining  2,700  shares 
of  the  Pyramid  Coal  Company  common  stock  were  then  issued  as 
follows:  1,000  shares  to  the  Foreman  Trust  and  Savings  Bank,  as 
administrator,  1,000  shares  to  Howard,  700  shares  to  Howard  as 
trustee,  and  that  the  resolution  was  carried  out.  That  the  trans- 
fer of  the  1,000  shares  of  stock  to  the  administrator  and  the 
1,000  shares  to  Howard  was  without  any  consideration  to  the  Bink- 
ley Coal  Company. 

It  is  further  alleged  that  about  February  26,  1931,  an 
order  was  entered  by  the  Probate  court  of  Cook  county  in  the 
Binkley  estate  fixing  the  widow's  award  at  #25,000  and  afterward, 
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May  8,  1934,  another  order  was  entered  by  the  Probate  court  which 
recited  there  were  unpaid  claims  and  expenses  against  the  estate 
amounting  to  $8,000  and  the  administrator  was  directed  to  sell 
and  transfer  the  2,000  shares  of  common  stook  of  the  Pyramid 
Company  to  Binkley' s  widow,  the  present  defendant,  Helen  C,  Hanson, 
for  $8,000,  Apparently  this  was  done  by  the  administrator  re- 
ceiving a  oredlt  of  $8,000  on  the  widow's  award.   That  "no  neces- 
sity for  the  sale  of  said  stock  ***  would  have  existed  had  the 
widow's  award  to  Helen  G.  Hanson  been  proportionate  with  the 
size  of  the  estate  ***  and  that  said  award  was  made  excessively 
high  in  order  that  said  sales  of  the  stock  ***  might  be  required 
***  that  ***  Helen  C,  Hanson  then  well  knew  or  should  have  known 
the  manner  in  which  said  common  stock  of  the  Pyramid  Coal  Corpor- 
ation was  acquired  and  well  knew  that  the  stock  of  the  Pyramid 
Coal  Corporation  in  equity  belonged  to  the  Binkley  Coal  Company. * 
That  from  November  27,  1930,  the  date  the  administrator  was  ap- 
pointed, until  July  9,  1934,  Mrs.  Hanson  was  actively  interested 
in  the  affairs  of  the  Binkley  Coal  Company  and  had  a  representa- 
tive of  herself  or  of  the  administrator  on  the  Board  of  Directors 
of  that  company  "and  by  and  through  such  representative  and  her 
agents  and  employees  was  advised  as  to  the  affairs  of  the  Binkley 
Coal  Company  and  the  Pyramid  Coal  Corporation,"  receiving  numer- 
ous oral  and  written  reports;  that  prior  to  May  8,  1934,  Mrs. 
Hanson  consulted  the  directors  of  the  Binkley  Coal  Company  and  the 
Pyramid  Coal  Corporation  relative  to  the  purchase  by  her  of  the 
stock  from  the  administrator  "and  was  advised  by  said  officers 
*#*  as  to  the  manner  in  which  said  stook  was  acquired"  by  Binkley 
and  his  administrator  and  that  she  then  knew  or  should  have  known 
that  the  2,000  shares  of  the  common  stock  of  the  Pyramid  Company 

did  not  belong  to  Binkley  in  his  lifetime  or  to  his  administrator 
thereafter. 

It  is  further  alleged  that  the  facts  and  circumstances 
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surroundlng  the  issuance  of  the  2,000  shares  of  stock  to  Binkley 
and  his  administrator  were  not  known  to  plaintiff  at  the  time 
he  became  a  stockholder  hut  tnat  he  was  then  advised  by  Howard 
and  the  coal  company  thafall  aetions  of  the  Binkley  Coal  Company 
from  the  date  of  its  incorporation  were  legal  and  proper; "  that 
he  relied  upon  such  statements  and  thereafter,  from  the  date  of 
his  first  purchase  of  stock  the  facts  were  fraudulently  concealed 
from  him„   That  Mrs,  Hanson  knowing  all  the  facts  conspired  with 
Howard  to  retain  the  stock  "intending  to  conceal  her  said  know- 
ledge as  aforesaid  purported  to  purchase  said  stock  from  the 
Administrator  ***  with  funds,  which  said  Administrator  would 
repay  to  her  in  whole  or  in  part,  as  and  for  her  widow's  award. H 
It  is  further  alleged  plaintiff  had  complete  confidence 
in  Howard  and  Binkley  and  that  while  plaintiff  has  been  a  stock- 
holder since  1935  "and  an  officer  and  director  of  the  Binkley 
Coal  Company  during  a  portion  of  the  time  from  that  date  to  the 
present  date,  he  has  been  during  all  of  that  time,  actively  en- 
gaged in  the  sale  and  production  of  coal  in  the  State  of  Indiana, 
that  in  the  stockholders',  directors '  and  officers'  meetings  he 
attended,  only  current  matters  were  discussed,  and  no  books  or 
records  were  presented  as  to  acts  or  doings  of  the  corporation 
for  the  years  1928  to  and  including  1935;"  that  he  knew  nothing 
of  the  details  until  about  July  1,  1939;  that  he  has  demanded 
of  Mrs,  Hanson  and  Howard  the  return  of  the  5,000  shares  of  common 
stock  to  the  Pyramid  Company;  that  he  has  not  applied  to  the 
Board  of  Directors  of  the  Binkley  Coal  Company  or  to  its  stock- 
holders for  relief  because  the  Board  of  Directors  and  the  stock- 
holders could  not  compel  the  redelivery  of  the  stock  to  the  Pyr- 
amid Company,  and  that  plaintiff  had  not  demanded  of  the  Board  of 

Directors  of  the  Binkley  Coal  Company  that  suit  be  instituted 
against  Mrs,  Hanson  and  Howard  for  the  return  of  the  stock,  for 
the  reason  that  the  Board  of  Directors  was  dominated  by  Howard 
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and  therefore  the  Board  would  refuse  to  take  aetion;  that  he  had 
not  demanded  of  the  shareholders  of  the  Binkley  Coal  Company  that 
they  institute  suit  for  the  reason  that  Howard  was  the  largest 
stockholder  and  "completely  dominates  and  controls  all  stock- 
holders' meetings;"  that  hy  reason  of  the  issuance  of  the  matters 
alleged,  the  Blnkley  Coal  Company  had  been  deprived  of  substantial 
assets. 

There  are  many  other  allegations  in  the  complaint  which 
we  have  not  mentioned.  The  prayer  is  that  the  5,000  shares  of 
common  stock  of  the  Pyramid  Coal  Company  he  held  to  belong  to  the 
Blnkley  Coal  Company  and  that  Mrs.  Hanson  be  required  to  return 
the  2,000  shares  to  the  Binkley  Coal  Company,  Howard  and  the 
corporate  defendants  are  not  parties  to  this  appeal. 

Counsel  for  Helen  C.  Hanson,  who  is  the  only  defendant 
before  this  court,  say  that  the  complaint  does  not  allege  suffi- 
cient facts  to  show  that  the  2,000  shares  of  common  stock  of  the 
Pyramid  Coal  Company,  involved  in  this  appeal  are  held  in  trust 
by  Mrs,  Hanson;  that  the  allegations  are  these  shares  were  issued 
in  1928  Mas  a  part  of  a  consolidation"  of  the  Pyramid  Coal  Corpor- 
ation and  the  Blnkley  Corporation,  etc,  and  that  the  facte  alleged 
in  connection  with  the  carrying  out  of  the  plan  are  nebulous  and 
uncertain.  We  think  this  contention  must  be  sustained.  Moreover 
we  are  of  opinion  it  does  not  appear  from  the  allegations  of  the 
complaint  that  Binkley  or  Howard  (in  what  they  did  toward  the 
organization  of  the  Binkley  corporation  in  agreeing  that  the 
Binkley  Coal  Company  was  to  act  as  exclusive  sales1  agent  for  the 
Pyramid  Coal  Company  and  not  to  collect  commissions  on  certain 
sales)  acted  in  bad  faith  or  contrary  to  the  interests  of  the 
Binkley  Coal  Company,   Prom  the  allegations  of  the  complaint,  which 
we  have  above  set  forth,  it  appears  that  the  Pyramid  Coal  Company 
needed  money  and  equipment  so  it  could  continue  in  the  business 
and  thereby  enable  the  Blnkley  Coal  Company  to  act  as  its  exclusive 
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sales1  agent.   The  Binkley  Company  was  then  formed  to  bring  about 
this  result.   The  Missouri  Pacific  Railroad  Company,  to  whom  the 
4,000,000  tons  of  coal  was  sold  was  required  to  pay  part  of  the 
purchase  price  to  the  trustee  of  the  bond  issue  which  was  to 
apply  in  payment  of  some  of  the  bonds. 

The  complaint  then  continues,  and  it  was  further  provided 
that  the  Binkley  Coal  Company  should  not  collect  any  commission 
for  its  services  in  connection  with  the  sale  and  delivery  of  said 
coal  to  the  Missouri  Pacific  Railroad  Company  until  after  said 
bond  issue  should  be  paid  and  retired,  although  it  is  further 
alleged  that  the  Binkley  Coal  Company  would  be  called  upon  to 
perform  substantial  services  "in  servicing  the  said  contract  with 
the  Missouri  Pacific  Railroad. M  But  this  is  far  short  of  saying 
the  Binkley  Coal  Company  was  never  to  be  paid  for  such  services, 
but  only  that  it  should  not  be  paid  for  such  services  until  certain 
of  the  bonds  were  paid.  For  aught  that  appears  from  the  allega- 
tions, what  was  done  in  this  respect  was  necessary  to  consummate 
the  plan  so  that  the  Pyramid  Coal  Company  could  continue  in  busi- 
ness and  the  Binkley  Coal  Company  could  continue  to  earn  commis- 
sions on  sales. 

We  might  also  say  that  the  allegations  of  the  oomplaint 
(to  the  effect  that  the  Pyramid  Coal  Company  was  in  need  of  funds 
to  continue  in  business  and  that  it  wag  "the  duty  of  the  said 
LeRoy  G.  Binkley  and  Hubert  E.  Howard  as  officers  and  directors 
of  the  Binkley  Coal  Company,  to  assist  the  Pyramid  Coal  Corpora- 
tion in  such  refinancing"  so  that  the  Binkley  Coal  Company  could 
continue  to  earn  commissions)  are  unsound.   So  far  as  the  facts 
allege  the  Binkley  Coal  Company  was  under  no  duty  or  obligation 
to  refinance  the  Pyramid  Company  at  all,  unless  it  saw  fit  to  do 
so  as  a  good  business  proposition. 

Further  deficiencies  of  the  allegations  might  be  pointed 
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out  in  this  respect  but  we  think  nothing  further  need  be  said  here. 

We  are  further  of  opinion  that  the  allegations  as  to  the 
method  in  which  Mrs.  Hanson  acquired  the  2,000  shares  of  stock 
are  insufficient  to  state  a  cause  of  action.   The  2,000  shares 
were  inventoried  by  the  administrator.  They  were  sold  In  accord- 
ance with  the  order  of  the  Probate  court  to  Mrs.  Hanson  for  i8,000 
and  there  is  no  allegation  that  this  was  not  a  fair  price.  But 
the  allegation  is  that  the  allowance  of  the  widow's  award  was 
excessively  high.   This  was  a  matter  wholly  within  the  Juris- 
diction of  the  Probate  eourt  and  cannot  be  questioned,  under 
the  allegations  made  in  the  complaint.  And,  although  it  is  al- 
leged that  Mrs.  Hanson  knew,  or  In  the  exercise  of  care  should 
have  known  "as  to  the  manner  in  which  said  stock  was  acquired" 
we  think  the  allegation  falls  short  of  setting  up  facts  in  this 
respect. 

We  are  further  of  opinion  the  lapse  of  time  ought  to 
bar  plaintiff's  suit.  The  2,000  shares  were  issued  in  1928; 
Blnkley  died  in  1930;  the  administrator  filed  its  inventory,  which 
was  approved  by  the  Probate  court,  in  1931;  the  stocks  were  sold 
pursuant  to  the  order  of  the  Probate  court  to  Mrs.  Hanson  for 
|8,000  in  1934,  Plaintiff  purchased  his  first  stocks  December  31, 
1935  and  the  last  Maroh  1,  1939,  During  part  of  this  time  he  was 
a  director  of  the  Binkley  Coal  Company,  Many  of  these  facts  were 
shown  of  record  and  while  it  is  alleged  that  Mrs.  Hanson  conspired 
with  Howard  to  conceal  the  facts,  no  specific  facts  in  this 
respeot,  are  set  forth  and  mere  silence  on  the  part  of  Mrs.  Hanson 
is  insufficient  to  excuse  plaintiff  from  failing  to  bring  his 
suit  sooner.  Jackson  v.  Anderson.  355  111,  550,   In  that  case 
the  court  said:   "Mere  silence  of  the  defendant  and  mere  failure 
on  the  part  of  the  complainant  to  learn  of  a  cause  of  action 
do  not  amount  to  such  fraudulent  concealment.  ***  Furthermore, 
we  have  held  that  good  faith  and  reasonable  diligence  are  essential 
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elemente  In  asking  for  relief  from  a  court  of  equity."  Upon  a 
consideration  of  the  allegations  of  the  complaint  we  are  of 
opinion  that  plaintiff  did  not  exercise  the  diligence  required, 

A  further  point  is  made  by  counsel  for  defendant  that 
plaintiff  cannot  maintain  the  suit  because  the  alleged  wrongs 
complained  of  occurred  before  plaintiff  became  a  stockholder  of 
the  Binkley  Coal  Company  and  Goldberg  v.  Ball,  305  111.  App.  273, 
and  another  case  are  cited.  The  Ball  case  sustains  the  contention. 
But  in  City  of  Chicago  v.  Cameron.  22  111.  App,  91,  there  was  a 
contrary  opinion.  In  that  case  it  was  held  the  fact  that  the 
complainant  became  a  stockholder  after  the  completion  of  the  acts 
complained  of  did  not  effect  his  right  to  commence  an  action  which 
is  maintained  for  the  benefit  of  all  the  stockholders.  And  the 
same  rule  of  law  has  been  announced  by  courts  from  other  states. 
See  Pollitz  v.  Could.  202  N.  X.  11.  But  in  view  of  what  we  have 
said,  we  think  it  unnecessary  to  pass  on  this  point. 

For  the  reasons  stated,  the  decree  of  the  Circuit  court 
of  Cook  county  is  affirmed. 

DECREE  AFFIRMED, 
Matchett,  P.  J. ,  and  McSurely,  J. ,  concur. 
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STONE,  P.J. 

This  suit  was  commenced  by  Robert  W.  Edniston,  Adninis- 
trator  of  the  Estate  of  Ronald  Wayne  Edniston,  deceased,  Plaintiff - 
Appellant,  who  will  bo  referred  to  hereinafter  as  plaintiff,  against 
Robert  Hanpton,  Defendant-Appellee,  who  will  be  referred  to  herein- 
after as  defendant,  to  recover  damages  growing  out  of  the  death  of 
plaintiff's  11  year  old  son,  who  was  struck  and  killed  in  Collins- 
ville,  Illinois,  while  crossing  a  four-lane  highway  on  foot,  by  on 
autonobile  driven  by  defendant. 

The  record  discloses  that  the  accident  happened  on  the 
night  of  July  22,  1940  about  9:30  P.  M.  on  the  St.  Louis  road  as  it 
approaches  fron  the  East  the  westerly  city  limits  of  the  City  of 
Collinsville.   St.  Louis  road  is  a  paved  street  approximately  thirty 
six  to  forty  feet  wide  and  is  a  four-lane  highway.  Plaintiff's 
intestate,  a  ninor  son,  aged  11  years  past,  at  the  tine  of  the 
accident,  had  gone  across  the  street  and  was  returning,  walking  fron 
the  South  toward  the  North  across  the  highway.  He  had  waited  for 
one  car  to  pass  going  East,  then  started  across  to  the  North.  He  had 
reached  the  last  lane,  the  fourth,  on  the  north  side  of  the  highway, 
when  he  was  struck  and  killed  by  the  autonobile  driven  by  defendant, 
going  West. 

The  conplaint  upon  which  the  case  was  tried  consisted  of 
two  counts,  the  first  of  which  alleged  in  substance  that  defendant 
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was  guilty  of  negligently  driving  his  notor  vehicle  in  violation 
of  Sect.  146,  Chap.  95  1/2,  111.  Rev.  Stats.  1939,  in  that  he 
operated  said  notor  vehicle  at  a  high  and  dangerous  rate  of  speed, 
to-wit  55  niles  an  hour,  and  that  he  also  negligently  failed  to 
drive  his  car  within  a  single  lane  and  noved  his  notor  vehicle  to 
the  lane  in  which  plaintiff's  intestate  was  walking  without  first 
ascertaining  that  such  novenent  could  be  nade  with  safety,  in 
violation  of  Sect.  157  of  Chap.  95  1/2,  111.  Rev.  Stats.  1939,  as 
a  result  of  which  plaintiff's  intestate  was  struck  and  killed. 
This  count  also  charged  violation  of  the  ordinances  of  Collinsville, 
with  reference  to  high  and  dangerous  speed,  failure  to  have  said 
car  under  control  and  failure  to  sound  a  horn,  after  observing 
plaintiff's  intestate.   The  second  count,  re-alleges  several 
paragraphs  of  count  one  and  in  addition  thereto  alleges  wanton  and 
wilful  negligence  on  the  part  of  defendant. 

A  default  judgnent  was  entered  against  defendant  for  want 
of  answer  in  the  sun  of  $7500.00,  which  judgnent  was  afterward  set 
aside  by  the  Court.  The  first  trial  by  jury  was  had  on  March  19, 
1941,  at  which  tine  said  jury  failed  to  agree  and  were  discharged 
by  the  Court.   The  second  trial  by  jury  was  had  on  May  7,  1941,  the 
jury  returning  a  verdict  finding  the  issues  in  favor  of  defendant 
whereupon  judgnent  was  entered  against  plaintiff  in  bar  of  the  action, 
fron  which  judgnent  he  prosecutes  his  appeal  to  this  Court. 

At  the  close  of  plaintiff's  evidence  defendant  noved  the 
Court  ot  direct  a  Verdict  in  favor  of  defendant  generally,  as  well 
as  direct  verdict  in  favor  of  defendant  on  Counts  1  and  2.   The  Court 
denied  the  notion  as  to  both  the  general  notion  and  as  to  Count  1 
but  allowed  the  notion  as  to  count  2,  wnich  contained  the  allegations 
of  wilful  and  wanton  negligence. 

It  is  assigned  generally  as  error,  that  the  Court  erred  in 
refusing  to  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial, 
and  in  refusing  to  hold  the  verdict  of  the  jury  to  be  contrary  to  the 
law  and  the  evidence;  and  that  the  trial  court  erred  in  directing  the 
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jury  to  return  a  verdict  of  not  guilty  en  the  wanton  and  wilful 
count  and  in  taking  said  count  away  from  the  jury. 

Only  one  witness  for  the  plaintiff  testified  to  the  rate 
of  speed,  at  which  defendant's  car  was  being  driven  at  the  time  of 
the  accident.   Irvin  Nicols,  testified  tnat  he  did  not  see  the  car 
when  it  was  any  distance  away  fron  the  boy  and  estimated  the  speed 
of  the  car  at  forty  or  forty-five  miles  an  hour.  He  testified  that 
the  boy  let  a  car  pass  that  was  being  driven  East,  that  he  looked 
both  ways  and  continued  to  walk  across,  and  witness  did  not  see  the 
car  until  just  at  the  tine  it  struck  the  boy.   Several  other  witnesses 
testified  to  hearing  the  sound  of  the  impact,  but  did  not  see  either 
the  boy  or  the  car  before  the  accident.  There  is  no  evidence  in  the 
record  fron  which  the  jury  could  have  reasonably  drawn  the  inference 
that  defendant  wilfully  and  wantonly  drove  and  propelled  his  car  into 
plaintiff's  intestate.  In  order  to  constitute  wilful  and  wanton  mis- 
conduct the  injury  must  have  been  either  intentionally  inflicted  or 
produced  by  acts  so  grossly  negligent  as  to  exhibit  a  reckless  disre- 
gard for  the  safety  of  others.  Provenzanc  vs.  I.C.R.E.  Co.  357  111. 
192.  The  Court  did  not  err  in  withdrawing  the  second  count  from  the 
consideration  of  the  jury. 

It  is  argued  by  plaintiff,  that  the  verdict  of  the  jury  is 
against  the  manifest  weight  of  the  evidence.  The  only  other  witness 
as  to  the  speed  of  defendant's  car,  at  the  tine  of  the  accident  other 
than  Irvin  Nicols,  was  the  witness,  James  Oren  Long,  who  testified  on 
behalf  of  defendant  that  he  estimated  the  speed  of  the  car  at  twenty- 
five  niles  per  hour.  He  was  driving  just  behind  defendant.   Donald 
Watt,  police  officer  at  Collinsville,  testified  without  objection, 
that  he  talked  to  defendant  at  the  police  station  immediately  after 
the  accident  and  defendant  stated  to  him  that  he  saw  plaintiff's 
intestate  on  the  street  at  the  black  line  and  thought  the  boy  v/ould 
stay  there,  that  the  boy  stopped  there,  and  when  defendant  got  close 
to  him  he  then  crossed  in  front  of  his  car.  Evidence  as  to  a  horn 
not  being  sounded  by  defendant,  and  the  facts  with  reference  to  the 
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position  of  the  boy's  bodjr  and  the  car,  after  the  accident,  as 
bearing  on  the  question  of  speed,  were  properly  submitted  to  the 
jury.  There  is  no  assignment  of  error  on  the  question  of  the  ad- 
missibility of  evidence,  nor  any  contention  that  the  Court  erred 
in  the  giving  of  any  instructions.  The  question  of  negligence  and 
due  care  are  natters  to  bo  determined  by  the  jury,  under  the  proper 
instruction  of  the  Court.  Hudson  vs.  Flatt,  194  111.  App.  29; 
Kowalski  vs.  Kelley  183  111.  App.  313;  Sullivan  vs.  Vrillian  Ohlhaver 
Co.  291  111.  359,  aff'd.  214  111.  App.  672;  Johnson  vs.  Coey,  142 
111.  App.  147,  aff'd.  237  111.  88;  Berg  vs.  Mitchell,  196  111.  App. 
509;  Hoobler  vs.  Voelpel  246  111.  App.  69. 

This  case  was  tried  twice,  the  first  jury  disagreeing,  and 
the  second  returning  a  verdict  in  favor  of  defendant.   They  saw  and 
heard  the  witnesses  testify,  and  had  an  opportunity^  to  see  the 
various  photographs  which  were  introduced  as  exhibits  in  the  case. 
On  this  record  we  are  hardly  in  a  position  to  say  that  their  verdict 
was  against  the  manifest  weight  of  the  evidence *      Finding  no 
reversible  error  in  the  record  the  judgment  of  the  lower  court  will 
be  affirmed. 


AFFIRMED. 
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Term  No.   4-2F15 
GEORGE  KIRCHNER, 


vs. 


BORIS  &  DAVE  GOLDENHERSH,    nJC.'y 
DAVE  GOLDENHERSH  an<y®.   C. 
WATSON, 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

FOURTH  DISTRICT 

May  Term,  A.  D.  1942 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County, 
Illinois. 


Defendants  and  Appellants.  ) 


§1  5  I. A.  cc:05' 


DADY,  J. 


"""TlSTHt it r,  George  Kirchner,  recovered  a  judgment  by  con- 
fession in  the  Circuit  Court  of  St.  Clair  County  against  the 
defendants,  D.  C.  Watson  and  Boris  and  Dave  Goldenhorsh,  Inc.,  a 
corporation,  for  $418.69,  on  a  note  executed  by  the  defendants  pay- 
able to  the  order  of  William  Kirchner  Hardware  Company,  given  as  part 
payment  for  the  purchase  of  refrigeration  equipment  by  defendant, 
Watson.  This  appeal  is  taken  from  the  order  denying  defendants' 
motion  to  open  up  such  judgment. 

Defendants  contend  the  trial  court  erred  in  denying  their 
motion  to  vacate  on  the  ground  that  it  sufficiently  appears  from 
the  affidavits  filed  in  support  thereof  that  the  defendants  have  a 
defense  on  the  merits  to  plaintiff's  demand.   Two  affidavits  were 
filed.  One  was  by  defendant,  Watson,  and,  so  far  as  is  material, 
stated  that:   "Upon  the  return  of  the  refrigeration  equipment,  which 
was  the  consideration  for  the  signing  of  the  note  upon  which  the 
above  entitled  cause  is  based,  George  Kirchner,  *  *  *  agreed  to 
release  defendants  herein  with  the  stipulation  that  your  deponent  buy 
some  other  refrigeration  equipment,  which  was  done,  and  for  which 
prompt  payment  was  made,  and  the  cancellation  of  the  note  v/as  made 


verbally."  The  other  affidavit  was  executed  by  Dave  Goldenhersh, 
Secretary  of  the  defendant  corporation,  and,  so  far  as  is  material, 
stated  that:   "that  shortly  after  the  purchase  thereof,  the  said 
refrigerator  was  roturnud  to  the  plaintiff  herein,  at  which  tine  the 
defendant,  D.  C.  Watson,  agreed  to  purchase,  and,  this  defendant  is 
advised,  did  subsequently  purchase  from  said  William  Kirchner 
Hardware  Company  additional  equipment,  ***  At  that  tine  an  agreement 
was  made  by  the  parties  hereto  and  by  the  duly  authorized  representa- 
tive of  the  said  William  Kirchner  Hardware  Company  that  because  of 
and  in  consideration  of  the  subsequent  purchase  of  additional  equip- 
ment by  the  said  D.  C.  Watson  that  the  defendants  herein  were  to  be 
released  of  any  and  all  further  liability  on  the  said  note  and  that 
the  return  of  the  equipment  would  be  accepted  in  full  payment  of  any 
and  all  obligations  renaining  due  and  that  the  said  defendant 
corporation  and  the  said  D.  C.  Watson  would  be  released  of  any  and 
all  further  liability  on  this  transaction  and  that  the  said  noto 
would  be  returned  to  the  parties  herein  and  that  the  said  D.  C.  Watson 
would  then  proceed  with  the  purchase  of  the  additional  equipnent." 
The  foregoing  were  all  of  the  statements  pertaining  to  a  meritorious 
defense. 

Plaintiff  contends  the  affidavits  do  not  comply  with  the 
requirements  of  Rules  15  and  26  of  the  Supreme  Court,  which  rules 
govern  motions  to  open  a  judgment  by  confession.  Rules  15  and  26 
when  read  together  require  that  an  affidavit  in  support  of  such  a 
motion  must  be  made  on  the  personal  knowledge  of  the  affiant,  must 
set  forth  with  particularity  the  facts  upon  which  the  defense  is 
based,  and  shall  not  consist  of  conclusions  but  of  such  facts  as 
would  be  admissible  in  evidence,  and  it  must  affirmatively  appear 
from  such  affidavit  that  if  the  affiant  was  sworn  as  a  witness  he 
could  testify  competently  thereto. 

The  purpose  of  Rules  15  and  26  is  to  regulate  and  prescribe 
the  procedure  whereby  a  court  may  determine  whether  or  not  a  defense 
exists.  Where  a  defense  raising  a  material  issue  of  fact  is  set  up 
the  judgment  will  be  opened  and  the  issue  so  raised  submitted  to  a 
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trial.  The  purpose  of  the  rules  is  to  prevent  frivolous  defenses 
end  to  defeat  attempts  to  use  formal  pleadings  as  means  to  delay  the 
recovery  of  just  demands.   Diversey  Liquidating  Corp.  v.  Neunkirchen, 
370  111.  523. 

The  affidavits  in  this  case,  so  far  as  they  seek  to  set  up 
a  defense,  consist  principally  of  conclusions.   The  statement  that 
it  was  agreed  to  release  the  defendants  from  further  liability  on 
the  note  in  consideration  of  the  return  of  the  refrigeration  equip- 
ment and  the  purchase  of  other  equipment  by  defendant  Watson,  and 
that  the  cancellation  of  the  note  was  made  verbally,  are  pure 
conclusions.  Odle  v.  Eoopeston  Canning  Co.,  270  111.  App.  432  at 
440.  The  statement  of  the  alleged  agreement  is  defective  in  another 
respect.   It  does  not  affirmatively  appear  from  either  affidavit  that 
the  affiant  could  competently  testify  to  the-  alleged  facts  stated 
therein. 

The  defendants  must  have  been  fully  cognizant  of  the  rules. 
Upon  the  denial  of  their  motion  to  open  up  the  judgment  they  made 
no  attempt  to  file  a  different  or  more  complete  affidavit  as  to 
their  defense.  We  are  cf  the  opinion  that  the  trial  court  correctly 
ruled  in  denying  the  notion  to  open  up  the  judgment. 

For  the  reasons  indicated  the  judgment  below  is  affirmed. 

Judgment  affirmed. 
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OTS  GROSSMANN, 

Plaintiffs 

-vs- 

ALBERT  R^  DIESEL, 

Defendant-Appellant. 


DADY,  J. 

In  an  appeal  from  Justice  Court,  which  was  heard  by  the 
trial  court  without  a  jury,  judgment  was  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  in  the  amount  of  $300.00. 
Defendant  brings  this  appeal. 

Plaintiff  was  the  owner  of  two  mules  which  were  struck  by 
defendant's  automobile  and  injured  to  such  an  extent  that  they  had 
to  be  killed.  Defendant  does  not  question  the  amount  of  the  judgment 
but  contends  that  the  trial  court's  findings  are  palpably  against 
the  weight  of  the  evidence  in  that  (l)  that  there  is  no  evidence  of 
due  care  on  the  part  of  the  plaintiff,  and  (2)  that  there  is  no 
evidence  of  negligence  on  the  part  of  the  defendant. 

The  collision  occurred  at  about  1:30  o'clock  A.  M.  while 
defendant  was  operating  his  automobile  in  an  easterly  direction  on 
a  public  highway.  The  travelled  portion  of  the  road  was  about  30 
feet  wide  at  the  place  of  the  collision  and  the  surface  had  been 
oiled  and  scarified,  some  loose  chat  being  scattered  over  it.   The 
road  as  it  approached  the  scene  of  the  accident  was  straight  with  a 
few  holes  and  dips  in  it  and,  for  a  distance  of  some  1320  feet  west 
of  the  point  of  the  accident,  ran  up-hill  at  an  incline  of  10  to  20 
degrees.   Defendant's  car  was  on  this  up-grade  when  the  accident 
occurred.   On  the  south  side  of  the  road  there  was  a  ditch  2  to  3 


feet  in  width  and  about  3  feet  in  depth,  and  immediately  to  the  south 
of  this  ditch  there  was  an  embankment  of  some  5  to  6  feet  in  height. 
There  was  also  a  ditch  and  embankment  on  the  north  side  of  the  road. 

Plaintiff's  farm  house  was  located  about  250  yards  from 
the  scene  of  the  accident  and  the  mules  were  kept  in  a  lot  which 
was  located  about  4.0  feet  from  the  farm  house.  This  lot  was  about 
125  x  60  feet  and  was  inclosed  with  a  woven  cyclone  fence  5  feet 
high  with  barbed  wire  around  the  top.  The  fence  had  a  gate  and  a 
chain  with  a  snap  on  it.   The  snap  had  a  heavy  spring  on  it  and  it 
was  necessary  to  pull  the  snap  back  in  order  to  open  the  gate.  After 
the  accident  plaintiff  inspected  the  gate  and  found  that  it  was 
partly  open. 

Defendant  testified  that  he  approached  the  scene  of  the 
accident  at  a  speed  of  U5   to  50  miles  per  hour;  that  the  night  was 
dark  but  that  his  bright  lights  were  on,  and  that  with  these  bright 
lights  he  could  see  about  200  feet  or  more;  that  the  lights  did  not 
light  up  very  much  farther  than  the  travelled  portion  of  the  road 
and  that  he  first  saw  the  plaintiff's  mules  when  they  were  about  10 
feet  away,  as  they  were  running  out  of  the  ditch  on  the  south  side 
of  the  road;  that  the  mules  ran  toward  the  automobile  about  5  to  6 
feet;  that  upon  seeing  the  mules  he  applied  his  brakes  and  swerved 
his  car  to  the  north,  and  that  the  car  stopped  within  the  distance  of 
a  car  length.  Defendant's  testimony  was  corroborated  by  two  witnesses 
who  were  passengers  in  the  rear  seat  of  defendant's  car.   There  was 
no  other  eye  witness  to  the  accident  except  another  passenger  who 
was  riding  in  the  front  seat  with  defendant  and  who  died  prior  to  the 
trial. 

When  defendant's  car  was  brought  to  a  stop  one  of  the  mules 
was  lying  a  few  feet  in  front  of  it.  Plaintiff  reached  the  scene  of 
the  accident  before  the  car  and  this  mule  had  been  moved.  Plaintiff 
testified  that  the  defendant  admitted  to  him  that  he  "went  too  darn 
fast."  Defendant  testified  that  he  did  not  "remember"  this  conversa- 
tion.  The  headlights  on  defendant's  car  were  broken,  and  plaintiff 
testified  that  there  was  glass  from  the  headlights  lying  in  the  road 
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and  extending  for  a  distance  of  90  feet  from  the  place  where  the 
glass  started  to  where  such  mule  was  lying. 

One  Bruehl  testified  that  he  overheard  a  conversation 
about  a  week  after  the  accident  in  which  defendant  stated  that  "he 
thought  he  was  going  wide  open;  about  90,"  Bruehl  testified  that 
one  Preutzel  was  present  on  the  occasion  of  this  conversation. 
Defendant  denied  the  conversation,  and  Preutzel  testified  that  he 
did  not  hear  the  defendant  make  the  statement  attributed  to  him. 

The  above  is  a  fair  statement  of  all  of  the  material 
evidence  bearing  on  the  question  of  defendant's  negligence.   The 
trial  court  from  this  evidence  found  that  the  defendant  was  guilty 
of  negligence  which  caused  the  damage  and  death  of  the  two  mules. 
This  finding  of  the  trial  court  is  entitled  to  the  same  weight  as 
the  verdict  of  a  jury,  and  will  not  be  disturbed  on  appeal  unless  it 
is  contrary  to  the  manifest  weight  of  the  evidence.   (People  ex  rel. 
Drainage  Com'rs.  v.  C.  &  S.  I.  Ry.  Co.,  258  111.  App.  535,  540; 
Keefer  Coal  Co.  v.  United  Elec.  Coal  Cos.,  291  111.  App.  477,  486.) 
We  think  the  evidence  in  this  case  was  sufficient  to  justify  a 
finding  that  defendant  was  negligent  in  the  operation  of  his  car  at 
an  excessive  rate  of  speed  and  in  failing  to  keep  a  proper  look-out 
for  animals  which  might  be  on  the  road.   The  plaintiff's  mules  were 
of  normal  size  and  although  they  may  have  come  out  of  the  ditch  along 
the  side  of  the  road,  there  is  still  the  question  as  to  why  the 
defendant  was  unable  to  see  the  animals  until  they  were  only  10  feet 
away. 

As  to  the  question  of  contributory  negligence,  plaintiff 
testified  that  he  fed  his  horses  and  mules  about  4:30  o'clock  P.  M. 
on  the  day  of  the  accident;  that  he  remembered  closing  the  gate  and 
fastening  the  latch;  that  no  one  else  had  any  reason  to  go  into  the 
inclosure;  that  he  never  had  any  trouble  before  with  the  gate;  that 
when  he  returned  to  his  home  at  1  o'clock  on  the  morning  of  the 
accident,  he  could  hear  the  mules  eating  hay;  that  the  mules  were  not 
fence  jumpers  and  that  he  had  never  had  any  trouble  with  them  getting 
out  of  the  inclosure  prior  to  the  time  of  the  accident.  Defendant 


argues  that  plaintiff  should  be  barred  from  recovering  in  this  case 
on  the  theory  that  the  plaintiff  himself  left  the  gate  open  inasmuch 
as  no  other  person  had  rightful  access  to  the  lot,  and  the  mules 
could  not  open  the  gate  themselves.   This  conclusion  is  contradicted 
by  the  positive  testimony  of  the  plaintiff  himself  that  he  closed 
the  gate  at  4:30  o'clock  P.  M.  when  the  mules  were  fed.  The  evidence 
presents  a  justifiable  inference  that  the  gate  might  have  been  opened 
by  a  stranger,  and  in  such  case  plaintiff  could  not  be  charged  with 
any  negligence  because  of  his  failure  to  keep  the  gate  closed.  We 
think  that  the  precautions  taken  by  the  plaintiff  to  keep  his  mules 
restrained  were  reasonable  under  the  circumstances  and  that  the  trial 
court  was  justified  in  concluding  from  this  evidence  that  the 
plaintiff  had  established  the  burden  of  showing  due  care  on  his  part. 

We  find  no  error  in  the  judgment  and  the  judgment  is 
accordingly  affirmed. 

Judgment  affirmed. 
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▼. 

SAMUEL  0R08SMAM, 
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MS.  PjB^SlDIMa  JUSTICE  BURKE  DELIV"  [HE  COURT. 

The  onlnlon  In  this  ease  Is  controlled  by  the  opinion  In 
0s se  No.  42016. 

.  T.pr   the  reasons  stated,  the  orders  of  the  Superior  Court 
of  Cook  County  are  reversed  and' the  cause  re*»«nded  with  directions 
to  the  Chancellor  to  enter  an  order  requiring  the  defendant  to  pay 
to  the  plaintiff  as  temporary  alimony  the  sua  of  16  per  week, 
commencing  September  29,  1939,  and  until  the  further  order  of  the 
court;  the  sum  of  400  for  temporary  attorney's  fees;  300  as 
fees  for  her  attorney's  services  in  these  appeals,  and  her  expenses 
In  these  appeals  not  exceeding  100,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

REVERSED  AMD  REMANDCD  WITH  DIRECTIONS. 


HEBEL  A1TC  K1LZ1,    JJ.  GCHCUft, 
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ANXTA  0RO3SMAM, 

▼. 

SAm&L   GROSSMAN, 

Aopellant. 
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MR.  PR&3IDM0  JUSTIC  1NI0H  : 

The  opinion  in  this  ease  is  controlled  by  the  opinion 
in  or to  Ho.  42916. 

For  tho  reasons  stated  in  the  oolnlon  in  ease  Ho.  42016, 
the  orders  of  the  Superior  Cnurt  of  Sook  County  are  reversed  and 
the  cause  reraand»d  with  directions  to  the  uhaneellor  to  enter  an 
order  requiring  the  defendant  to  pay  to  the  plaintiff  as  temporary 
alimony  the  sua  of  15  per  week,  commencing  'eptember  29,  1939, 
and  until  the  further  order  of  th«  court;  the  sum  of  400  for 
temporary  attorney**  fees;  ?300  as  fees  for  her  attorney's  services 
in  th*s.e  s  v.esle,  and  her  expenses  in  these  appeals  not  exceeding 

100,  and  for  further  proceedings  not  inconsistent  with  the  opinion 
in  ease  Ho.  42016. 

WtVRRSED  m: 


HEtSL  ASQ  KILET,  JJ.  CONCUR, 
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3151. 

LEO-?.    HARRIS, 

Appellee, 

OXFORD  METAL  SPINNING  CO./**H«^.     )  y«Wj»T! 

Appellant.     .,,^")^^^.  C 


CIRCUIT  COIHHP   1 


MR.  jySfl^^BEL  KtffXJKl  THE  OPIWOlT'OF       |»fJ 
fhlt-'fe  a  *uit  In  attachment  brought  by  plaintiff,  Leo  . 
Harris,  Against  the  defendant,  Oxford  Metal  Spinning  Co.,  Ino.,  a 
foreign  corporation,  which  has  no  office  in  the  State  of  Illinois, 
but  whose  prinolpsl  office  is  located  in  Philadelphia,  I enn.   Several 
ouetoaers  of  defendant  were  aleo  named  as  garnishees.  Plaintiff  sued 
to  reeover  commissions  claimed  to  be  due  hits  under  a  written  contract 
of  employment  for  the  sales  made  during  the  months  of  July,  August 
and  September,  1940.  On  April  4,  1941,  before  trial,  the  court  entered 
an  order  on  defendant  to  file  a  sworn  list  of  documents  in  its 
possession  material  to  the  ispues.  Defendant  did  file  a  sworn  list 
of  documents  and  subsequently  an  order  was  entered  on  defendant  to 
produce  said  documents  for  the  plaintiff's  inspection.  Thereafter, 
on  plaintiff* s  petition,  a  i-ule  to  show  cause  was  entered  requiring 
defendant  to  show  why  it  had  failed  to  produce  said  documents  for 
plaintiff's  inspection.  On  the  return  of  the  rule,   laintiff  filed 
a  petition  to  strike  the  defendant's  pleadings  and  asked  for  Judgment 
on  his  complaint.   An  order  was  entered  striking  defendant's  answer 
and  Judgment  was  entered  against  defendant,  and  plaintiff's  damages 
assessed  in  the  sum  of  .1,920.16,  because  the  defendant  had  allegedly 
failed  to  comply  with  the  court's  order  to  produce  the  documents 
contained  in  the  svorn  list.  The  cause  now  comes  to  this  court  on 
apneal  from  th*t  order,  no  trial  ever  having  been  had  on  tha  merits. 

It  appears,  from  the  record  that  defendant  employed  the 
plaintiff  as  a  travelling  caleeman  under  a  written  contraot  for  a 
term  of  two  yesrs,  beginning  January  1,  1939,  and  agreed  to  oay  him 
for  his  services  certain  stimulated  rates  of  commission  based  on  sales. 
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Plaintiff* «  action  Is  far  commission  due  him  under  the  contract  for 
the  3-month  period  beginning  July  1,  1940,  and  ending  September  30, 

1940.  The  7th  paragranh  of  the  contract  provides: 

"7.  Omsoo  (the  defendant)  further  agrees  thp.t  it  will  make 
and  render  unto  Harris  a  true  and  oropcr  account  of  all  sales  made  by 
Oissco  in  furtherance  of  orders  procured  or  renewals  of  orders  procured 
by  Ksrris,  These  acoounts  shall  be  rendered  to  Harris  quarterly,  at 
which  time,  calculations  of  the  commissions  payable  to  Harris  shall 
be  made," 

On  December  11,  1940,  the  trial  court  entered  an  order 
directing  defendant  to  file  s  sworn  list  of  documents  relating  to  the 
merits  of  the  matter  in  question  in  this  cause.  Pursuant  to  that 
order,  the  defendant,  on  December  31,  1940,  filed  a  sworn  list  of 
documents,  designated  therein  as  items  1  to  9  under  -chedule  I, 
which  defendant  was  willing  to  produce,  and  certain  other  documents 
designated  as  items  1  to  8  under  Schedule  II,  which  defendant  was  un- 
willing to  produce.  On  April  4,  1941,  ths  trial  court  entered  the 
following  order: 

"The  court  hereby  orders  the  defendant  to  produce  within 
10  days,  and  tsermlt  plaintiff's  attorney  to  Inspect,  and  make  copies 
of,  the  following  documents  listed  in  ehedulee  I  and  II  of  defendants 
affidavit  of  documents:  (a)  The  'Sales  records'  listed  as  item  9 
in  ohedule  I.   (b)  All  documents  listed  in  Schedule  II." 

The  documents  as  listed  by  defendant  in  ohedule  II  are  as  follows; 
"1.  Bills.  £.  Accounts,  3,  Journals.   4.  Ledgers.  5.   Invoices. 
6.   Shipping  tickets.  7,  Bills  of  lading.  8.  Other  records. fl 

On  April  18,  1941  the  plaintiff  filed  a  motion  for  a  rule 
to  show  cause  suocorted  by  the  affidavit  of  the  attorney  actively 
engaged  in  the  presentation  of  olaintiff's  oase,  which  averred  that 
the  defendant  had  failed  and  refused  to  comply  with  the  order  of  -curt 
entered  April  4,  1941  and  had  not  oroduced  any  or  either  of  the  docu- 
ments required  to  be  orodueed  by  said  order.  On  May  13,  1941,  an 
order  was  entered  requiring  defendant  to  appear  before  the  Court  on 
May  9.Zt   1941  to  show  cause  why  it  should  not  be  held  in  contempt  for 
failure  to  comply  with  the  said  order  of  «pril  4,  1941.  On  June  9, 

1941,  olaintiff  presented  a  oetition  for  an  order  of  court  striding 
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defendants  answer  and  for  judgment.  On  June  11,  1941,  the  court 

entered  the  order  appealed  from,  which  contained  the  following 

finding  of  fact; 

"That  the  defendant  has  not  hitherto  Gomolied  with  the 
order  of  court  entered  on  April  4,  1941,  and  has  persistently,  wil- 
fully, intentionally  and  contumaciously  refused,  and  still  refuses, 
so  to  do." 

It  apoears  from  the  certificate  of  the  trial  Judge  attached 

to  the  report  of  proceedings  as  amended  on  November  5,  1941,  as  follows: 

"And  forasmuch  as  the  matters  and  things  above  set  forth 
do  not  otherwise  fully  appear  of  record  in  this  cause,  the  defendant 
tenders  this  report  of  all  the  proceedings  had  at  the  hesring  on 
June  11,  1941,  being  one  of  eight  he  rings  had  before  this  court  in 
relation  to  the  defendants  failure  and  refusal  to  comply  vith  the 
order  of  this  court  entered  on  April  4,  1941;  and  prays  that  the  same 
may  be  certified  under  the  hand  and  seal  of  the  judge  of  this  court, 
and  thereby  made  a  part  of  the  record  in  such  cause; 

"which  is  accordingly  done  this  6th  day  of  August,  &•§«  1941, 

Harry  K,  Fisher  (Seal) 
Judge  sf  the  Circuit  Court." 

It  is  contended  by  plaintiff  that  throughout  defendant^ 

brief  there  ere  recitals  of  alleged  facts  that  are  dehors,  the  record. 

As  examples,  plaintiff  points  to  defendants  statements,  as  follows; 

"The  accounts  payable  Ledger,  Gash  Book  and  corresoondenoe 
were  afterwards  produced  .  .  ,  June  5,  1941,  on  the  hesring  of  the 
rule  to  show  cause  it  vss  stated  to  the  Court  by  the  plaintiff's 
attorney  that  a  notation,  'J  S3  8*  on  a  sheet  of  the  general  ledger 
which  had  been  impounded  by  a  prior  order  of  the  court  was  fraudu- 
lent, although  olaintiff  offered  no  evidence  except  the  sheet  itself 
in  support  of  that  statement*  .  .  So  other  evidence  was  offered  in 
?u  ort  of  plaintiff's  petition,* 

At  the  time  of  the  filing  of  the  complaint,  the  plaintiff 

alleged  "that  all  the  books  and  records  of  the  aforesaid  sales  are 

in  the  exclusive  possession  and  control  of  the  defendant  and  &f9 

unavailable  to  plaintiff".  Plaintiff  states  that,  therefore,  he 

had  no  records  which  he  could  offer  in  evidence  to  support  his  claim, 

exoept  those  records  which  he  or  his  attorney  afterwards  obtained 

from  defendant.  The  defendant  had  no  office  or  place  of  business 

in  Illinois,  and  all  of  its  records  were  in  Philadelphia,  The 

defendant  claims  thst  the  records  oalled  for  were  voluminous  and 

as  a  matter  of  fact  were  all  of  the  records  of  defendant  for  the 
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months  In  question;  that  as  a  practical  proposition  It  was  not  eaey 

to  comply  with  the  order;  and  that  it  meant  the  searching  for  and 

finding  and  then  subsequently  shipping  a  great  number  of  records  from 

Philadelphia  to  Chicago.  It  is  admitted  that  on  April  18,  1941, 

when  the  motion  was  made  (two  weeks  after  the  *ntry  of  the  first  order) 

that  the  defendant  had  not  produced  all  of  the  documents  called  far 

in  the  order.  However,  defendant  urges  that  after  the  filing  of  the 

motion  for  the  rule  to  show  cause,  the  defendant  did  produce  all  of 

the  documents  for  the  plaintiff's  ineoection,  and  that  the  proceedings 

after  April  18,  1941,  clearly  support  this  contention. 

Defendant's  theory  of  the  ease  as  stated  in  its  brief  is 

that  the  defendant  Sid  comply  with  the  order  of  court  of  April  4f 

1941  to  produce  the  documents  contained  in  defendant's  sworn  list. 

The  trial  court  found  that  defendant  did  not  comply  with  the  order. 

The  oueetion  presented  on  this  appeal  is  concisely  stated  by  defendant's 

brief,  as  follows;   "This  appeal  is  primarily  concerned  with  the 

question  of  whether  the  defendant  complied  with  this  order".  This 

court  is  asked  to  determine  whether  a  finding  of  the  trial  court  is 

sustained  by  the  evidence,  -  by  evidence  presented  before  the  trial 

court  on  hearings  th&t  are  not  incomers  ted  in  the  trial  court  record. 

This  court  is  presented  with  a  problem  as  arose  in  Satlonal  Builders 

Bank  v.  Simmons,,  304  111,  App.   471,  where*  it  was  said; 

"This  court  Is  now  confronted  with  the  problem  of  deciding 
an  issue  of  fact  without  knowing  whether  the  evidence  presented  for 
our  consideration  is  all  th:t  was  hesrd  by  the  trial  Judge." 

In  the  instant  esse  there  were  in  fsct  seven  he-rings  "in  relation 

to  the  defendant's  failure  and  refusal  to  comply  with  the  order", 

that  are  not  contained  in  the  report  of  proceedings.   The  presumption 

is  that  the  finding  of  the  trial  court  wag  Justified  by  the  evidence 

presented  to  the  court  on  these  herrings.   In  "arrlty  v.  Hamburger. 

136  111.  499,  the  Supreme  Court  said; 

"It  has  always  been  the  law  of  the  st?.te,  th-st  if  a  bill 
of  exceptions  diet  not  state  thf.t  it  contained  all  the  evidence,  a 
court  of  review  would  presume  thet  the  decision  of  the  lower  court 
which  could  be  was  Justified  by  evidence  not  shown,  if  that  shown 
was  not  sufficient. 
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Then  again.  In  the  National  Builders  iJank  mm  (supra),  this  ccurt  said; 

"We  have  carefully  Inspected  the  record  in  this  case  and 
we  cannot  find  a  certificate  by  the  trial  judge  as  to  the  evidence 
vhlch  was  heard  and  presented  to  thip  oourt,  as  being  all  the  evidence 
which  wsa  heard  by  him  In  reaching  a  deoislon  of  this  case.   W«  are 
Inclined  to  believe  now  thst  we  should  have  dismissed  this  suit  upon 
said  motion  at  the  time  it  was  made," 

In  the  ease  at  bar,  it  is  suggested  by  plaintiff  that  the  result 

will  be  the  same  whether  the  appeal  be  dismissed  or  the  order  appealed 

from  be  affirmed,  but  as  a  motion  has  been  taken  with  the  case,  it 

is  suggested  that  the  decision  of  this  oourt  ought  to  be  that  the 

appeal  is  dismissed. 

Plaintiff  contends  that  the  Hstements  In  defendant1 s 

brief  as  to  matters  that  are  dehors  the  record  cannot  be  considered 

by  this  oourt,  and  then  goes  on  to  point  out  several  statements 

that  are  not  based  on  the  record  ®e  follows; 

"1.   'As  a  practical  proposition,  it  was  not  <saey  to  comply 
with  the  order.   It  meant  searching  for  and  finding  and  then  subse- 
quently shipoing  a  great  number  of  records, • w 

"2.   'However,  after  the  filing  of  the  motion  for  the  rule 
to  show  cause,  the  defendant  did  produce  all  the  documents  for  the 
plaintiff's  inspection,1" 

H3,   •  Subsseouently,  the  defendant  also  produced  for  the 
plaintiff's  inspection  the  Recounts  payable  ledger,  the  cash  receipt 
cook,  cash  disbursement  book  and  the  correspondence," 

"4,  'No  evidence  was  offered  on  the  hearing,  nor  did  any 
one  contend  that  the  facts  set  out  in  the  affidavit  filed  on  baaalf 
of  the  defendant  were  not  true*1* 

"5,   'The  hearing  on  the  rule  to  show  cause  entered  on 
May  13,  1941,  was  held  on  June  5,  1941;  at  sail  hearing.  Mr,  Kinder 
made  the  bold  statement  that  a  certain  notation  'J  82  B»,  appearing 
in  the  defendant's  ledger,  whieh  had  been  impounded,  was  fraudulent, 
although  no  evidence  was  taken  on  this  point,  and  it  did  not  appear 
wherein  it  was  material,1 * 

"8.   On  June  5,  1941,  'the  court  instructed  him  to  file 
a  petition  to  strike  the  defendant's  ole  ding  and  to  ask  for  judgment,'* 

"7,   'The  hearing  on  the  last  mentioned  petition,  and  the 

affidavit  anoearing  on  pages  33-3?  of  the  abstract,  was  had  on 
June  11,  1941, •" 

"8.  The  •invoices  alone  included  all  ealM  made  on  which 
the  olalntiff  claimed  commissions  and  therefore,  of  themselves  should 
have  been  sufficient  for  the  plaintiff's  purposes, '" 
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"9.   'The  trial  Judge  acted  arbitrarily  and  abused  his 
discretion  In  having  accepted  the  statement  of  counsel  for  the 
plaintiff  without  any  oroof  having  been  offered  In  sux.ort  thereof.1" 

"10,   'It  Is  hard  to  understand  how  the  attorney  for  the 
plaintiff  ind  the  trial  Judge  could,  by  merely  glancing  at  this 
sheet,  determine  that  It  had  been  Inserted  in  the  ledger.  It  oust  be 
remembered  that  no  evidence  of  any  kind  as  to  the  lack  of  genuineness 
of  said  sheet  was  offeree"  on  behalf  of  the  olalntiff.** 

"11.   'It  appears  on  Its  face  to  have  been  eomolled  la 
the  regular  course  of  business  of  the  defendant." 

"12.   'The  defendant  vehemently  denied  that  any  insertions 
were  made  in  Its  general  ledger,1* 

If  as  this  court  has  found,  and  has  so  stated  in  the  opinion,  that 
all  the  evidence  Is  not  contained  in  the  record  or  report  of  proceed- 
ings, a  oresumotion  arises  th~t  the  trial  court  was  justified  by  the 
competent  evidence  presented  to  -he  court  on  the  several  hearings, 
in  entering  Judgment  for  plaintiff.  This  court  will  not  consider 
the  cueetions  involved  so  far  as  they  are  affected  by  the  statements 
which  are  not  based  on  the  record.   In  People  v,  Lvanaton  Ry.  Co,.. 
323  111.  109,  it  was  said; 

"These  facts  may  be  as  stated  by  appellant,  but  there  is 
no  oroof  in  the  record  th.pt  shows  them  to  be  true.  This  court  can 
only  look  to  the  record  of  the  trial  court  is  determining  the  is?ues 
between  the  parties  and  the  fscts  oroved,  and  cannot  take  into  con- 
sideration facte  asserted  dehors  the  record  and  that  are  only  brought 
to  our  attention  by  mere  statements  of  counsel  in  the  briefs.   (Haas 
Electric  Co,  v.  Amusement  Cp..  2Z$   111.  45S).* 

Upon  a  like  ouestlon  the  court  said  In  Himrod  Ooal  Oo.  v,  Seokwlth. 

Ill  111.  App.  379 J 

"Without  any  evidence  in  the  record  to  sustain  the  state- 
ment, counsel  for  olalntiff  say  in  their  brief  In  this  court  that  a 
casualty  fiompany  is  the  real  defendant;  that  the  case  Is  being  defended 
by  the  casualty  company,  whose  chief  counsel  represent  the  appellant, 
etc.  Statements  of  tnis  character  made  in  the  trial  court  were  held 
to  be  reversible  error  in  Fuller  v.  ^arraeh.  101  111.  App.  864.   It 
is  unnecessary  to  comment  upon  the  thles  of  a  practice  of  pursuing 
a  course  of  conduct  In  a  court  of  r  view  which  would  be  reversible 
error  In  the  court  below, * 

Therefore,  uoon  the  rueptinn  called  to  our  attention,  this  oourt  will 

be  controlled  solely  by  matters  appearing  in  the  reeord  and  will  not 

consider  facts  discussed  dehors,  the  record. 

Another  question  to  be  considered  is  defendant's  contention 

that  "the  allegations  contained  in  plaintiff's  affidavit  to  strike 

the  defendant's  -lading  and  for  Judgment  are  inefficient,"  The 
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authority  vested  In  the  court  to  strike  ^leadings  and  to  enter  Judgment 

are  derived  from  Section  3  of  Rule  17  of  the  Supreme  Court,  vhieh 

provides  as  follows; 

#(3)   Inspection  of  Documents  Listed  in  Schedule-  2   -  Hefttsal 
of  Production,.   *s  to  documents  listed  on  schedule  2,  the  oarty  wishing 
discovery  may  apply  to  the  court  by  motion  for  an  order  that  any  or 
all  of  the  documents  so  listed  shall  be  produced  for  inspection  and 
to  be  copied,  at  s  time  and  place  and  In  a  manner  to  be  fixed  in  the 
order,  and  If  such  order  shall  be  made,  and  if  such  production  shall 
be  refused  by  the  party  listing  said  documents  or  by  any  other  party 
at  the  Instance  cf  or  by  collusion  with  the  party  listing  them,  a 
motion  may  be  made  for,  and  the  court  may  enter  an  order  thst  the 
party  listing  such  documents  shall  be  nonsuited  or  hie  complaint  dis- 
missed, or  that  any  pleating  or  pert  thereof  filed  by  him  shall  be 
stricken  out  and  Judgment  rendered  accordingly,  or  that  he  may  be 
debarred  from  maintaining  any  particular  claim,  defense,  recoupment. 
Bet-off.  or  counterclaim  or  replication,  respecting  which  discovery 
is  sought," 

It  appears  from  sections  2  and  3  of  said  Rule  that  an  affidavit  ie  not 
required.  These  sections  provide  that  upon  refusal  by  a  party  to 
produce  any  of  the  documents  listed  by  him,  "a  motion  may  be  made  for, 
and  the  court  may  enter  an  order  *  *  *  that  any  pleading  or  part  thereof 
filed  by  him  shall  be  stricken  out  and  Judgment  entered  accordingly." 
Upon  the  conclusion  of  the  hearings,  the  order  appealed  from  could 
properly  have  been  entered  upon  an  oral  motion  or  the  court  may  have 
entered  the  order  sua  aoonfre.  Moreover,  one  of  the  allegations  in  the 
petition  corresponds  with  the  finding  that  ie  challenged  by  the  defendant's 
appeal.  The  10th  paragraph  of  the  petition  reads  as  follows:   "That 
the  defendant  has  not  heretofore  oomolied  with  s-ald  order  of  April  4, 
1941,  but  has  steadfastly,  wilfully  and  intentionally  felled  and  refused 
so  to  do."  This  allegation  is  substantially  the  earns  as  the  finding 
complained  of. 

It  is  urged  that  the  defendant's  refusal  to  produce  the  records 
specified  in  its  sworn  list  of  documents,  is  an  admission  of  the  matters 
charged  in  the  complaint.   As  has  been  called  to  our  attention,  the 
purpose  of  a  oroeeeding  for  summary  Judgment  is  to  determine  whether  a 
defense  exists;  but  in  a  proceeding  under  sections  2  and  3  of  Hule  17, 
the  pleading  is  stricken  out  and  Judgment  rendered  on  the  legal  presump- 
tion that  the  refusal  to  produce  evidence  material  to  the  administration 


tOUtykiti  «jeJa©  c*  baa  ©»/;.  .woo  *d*  ul  b*t»tr  t*Xtod*a* 

dolthi    »  awl  &»vi«*©A   His 

jaweXIol  *&  ©©AXrcne 


\*a  tf«ri?  f©  foa  td  *naer  »  X*«  V*©*©*^™ 


*d  XXad©  hziill  o©  ©?fl©a«eoA  e>ri*   to  XXa 

s  n/   An©  ©0  ©ni*  a   J  a    4^eXqoo  ©d  o* 

.'stihonq  rioifg  IX  Aa«    ,©f>a*  ad    r.l>da  isb-.?  d©v©  t/  Bu   ,«t»An© 

'K-jrfi-c  rcie  *d  ic  ©Jn«»a:i/so:>  AXaa  Midair  \t--  d  A©a«l©i  ad 

„m©d*  jjaX^sif  x^iac  ©dJ  ©eflfvJanX  ©d*   1a 

eiW   j-sd?  iiMo  flfi  .      v  ©6aa  ad  \;«w  neitce 

sw*oA  ricoB  gnX*aXX  **«i©q 
•d  IJa/ia  Bid  \d  »©X21  '■  trslt  no    tAaa©2« 

©4  tain  ©d .  "    ■  ifl/j  ?U0  nsioli^i 

,  <3fl©l©A   ,iaX©Xo 


\*d»«©a  *2 


toil  si  9  ju  *ad*  aX  s?t©2*©«a  mail  aiaaefca  tl 

©?  ?;ri«o;  e  ^d  X©atf)**i  noqw  Jaa"?  ablTcn  •>©»  aaariT     ,&»*Xvo©? 

•Aae  ad  taa  aoi*oa  «*    ,*Xd  td  A«*©XX  sarir  - 
levari:  f&js.«Xq  \tt&  I  *>too  a*  ia*n©  %**  tnuoo  ad*  Aaa 

".tXaaXMoooa  A©n©*aft  *a©agAat  Aa«  *»o  ««i©X-»;J«  ad  XE-ada  nid  xd  o 

ad*   ttsait-sah  ».■•  aae©  ©d*  aaqti 

©▼*d  y&ti  *<  Bet**«»  fl<»ad  evad  ^Xiaqenc 

•d*  ai  aflGX**s$-  fno  ,t»»oan<-      ♦  jt  sili.  **•&•»<>  »«**  A©*t©*as 

a#*flsr»nala^  ad?  ^d  A«$BfeIX.ad©  aX  **d*  3&r»X'fl21  ari*  d  [Ol*X*»q 

*©dT"      :gwoXXol  ©a  »Aa©-c  ftoXJX*©*?  ©ri*  1©  d<?m*$an*(i  d*OX  ©dT     ,Xa©oqe 

,*>  XJ  Us   fl*i»*  &©XXq»c©  aiclo*aiad  *«a  a«d  *«©6a»t©A  ed* 

fe©:  ,-&a©*»  a©d  *od   tX>9X 

jgalMiil  *&3  a©  •*««  ©d  "fa  aXdf     ".«•  o*  oa 

«1©  ©aaijtXivMe 
•Aneoan  ©d*  ©cm  ral»j&  ©d  -«  ai  *1 

aiarfJso:  «d*  le  aoX«aia««  an  #i    ,a*a»n»©o&  to  *«2X  niow   a*l  nl  &©XlX»©«ja 

nttttd  »©d 
a  nadJadw  ©rti«ti*f9*©ji  ©*  ai   frn©*  ma*  i®l  8«iAa©©«»i<7  ©  1©  ©aeanaq 

,TX  ©Xufi  1©  8  Aa©  S  taaitAM  *>ftf.>au  ^X^avooTo;  a  al  *ud   ;«*?jtx»  ©«a©)l©A 
•Q«uea^t;   Xsy©X  erf?  ac  A^iefcrffi  *n«KsAat  f  '  ".^s/'xta  ©X  •&nU>»*Iq  »dl 

«©Jtt«i?»inij(R^»  »d  3?sa  ©9«©fttT©  ©oarfco^K;  o*  X.«aal©n  ©d*  $ 


e 

of  due  prooese  was  but  an  admission  of  the  want  of  merit  in  the 

asserted  defense.  Upon  the  striking  of  defendant's  answer,  the  defendant 

was  in  default  and  the  court  oould  properly  enter  a  Judgment  I 

suoh  default  In  fsvor  of  the  plaintiff.  In  the  oase  of  Hammond  Packing 

Co.  t.  Arkansas.  212  U.  3.  322,  the  United  states  Supreme  Court  passes 

upon  Questions  of  like  Importance  that  apply  in  the  instant  oase.   In 

that  oase  plaintiff  in  error  contended  thst  the  action  of  the  trial 

oourt  in  making  the  order  to  produce,  and  on  failure  to  comply  therewith, 

striking  the  pleadings  of  the  Hammond  Company  from  the  files  and 

rendering  a  Judgment  as  by  default,  was  void,  because  it  constituted 

a  taking  of  property  without  due  process.  In  sustaining  the  order, 

the  oourt  said; 

"This  oase  presents  a  failure  by  the  defendant  to  produce  what  we  must 
assume  was  material  evidence  in  its  possession  and  a  resulting  striking 
out  of  an  answer  and  a  default.  The  proceedings  here  taken  may  there* 
fore  find  its  sanction  in  the  undoubted  right  of  a  law  making  power 
to  create  a  presumption  of  a  fact  as  to  the  bad  faith  ana  untruth  of 
an  answer  begotten  from  the  suppression  or  failure  to  produce  the 
proof  ordered,  when  suoh  proof  concerned  tfte  rightful  decision  of  the 
cause.  In  a  sense,  of  course,  the  striking  out  of  the  answer  and 
default  was  a  punishment,  but  it  was  only  remotely  so,  as  the  generating 
source  of  the  oower  was  the  right  to  create  a  presumption  flowing 
from  the  failure  to  produce.   The  difference  between  mere  ounlshment, 
as  illustrated  in  Rovey  v.  k,iiiqtt.  and  the  power  exerted  in  this, 
is  as  follows:   In  the  former  due  process  of  law  was  denied  by  the 
refusal  to  hear.  In  this  the  preservation  of  due  process  was  secured 
by  the  presumption  that  the  refusal  to  produce  evidence  material  to 
the  administration  of  due  process  was  but  an  admission  of  the  want 
of  merit  in  the  asserted  defense,  the  want  of  power  in  the  one  case 
and  its  existence  in  the  other  are  essential  to  due  process,  to  oreserve 
in  the  one  and  to  aoply  and  enforce  In  the  other.   In  its  ultimate 
conception,  therefore,  the  power  exerted  below  was  like  the  authority 
to  default  or  to  take  a  bill  for  confessed  because  of  a  failure  to 
answer,  based  upon  a  presumption  that  the  material  facts  alleged  or 
pleaded  were  admitted  by  not  answering*  *  *  *■§■ 

The  court  in  that  opinion  further  said; 

"And,  beyond  peradventure,  the  general  course  of  legislation 
and  Judicial  decision  In  the  several  States  indicates  that  it  has 
slways  been  assumed  that  the  oower  existed  to  oomoel  the  giving  of 
testimony  or  the  production  of  books  an  5  oarers  by  proper  Regulations 
prescribed  by  the  legislative  authority,  and  for  a  failure  to  give  or 
produce  suoh  evidence,  the  law  might  authorize  a  presumption  in  a 
proper  case  against  the  party  refusing.  Justifying  the ^ rendering  of 
a  Judgment  by  default,  as  if  no  answer  had  been  filed. 
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So,  considering  defendant's  contention  that  the  court  wee 
not  Justified  in  entering  Judgment  for  plaintiff,  we  are  of  the  opinion 
that  the  court  was  Justified,  sinoe,  as  provided  for  by  the  Rules  of 
the  Supreme  Court  of  our  -tate,  where  a  defendant  refuses  to  produce 
the  documents  called  for  by  an  order  of  court  to  produce,  the  court  may 
in  a  proper  case  strike  the  pie  dings  affected  and  enter  Judgment  as 
in  the  ease  of  default.  These  being  the  facts  in  the  instant  case, 
the  court  was  fully  Justified,  we  believe,  in  assessing  plaintiff's 
damages  in  the  sum  of  *1920. 16,  and  the  Judgment  in  this  action  is, 

therefore,  affirmed, 

!  IHMSD. 

B9HKE,    P.  J.    AND  MLEI,    J.    COKC0R, 
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PEOPLE  OF  THE  STATS  Of  ILLINOIS,  ) 
ex  pel,  Vlft&INl*  BORDY,  ) 

Plaintiff  -  Appellee, 


I  HOHfcX, 

Defendant  -^oellant. 


JblJLeri.e 
f  JUSTICS  HEBEL  DELIVERED  THE  OPIMIOM  OF  Tlr       : 

This  ie  a  bastardy  complaint  filed  in  the  Municipal  Court 
of  v&nston  on  Af*H  18,  1941,  by  one  Virginia  »ondy,  alleging  that 
the  defendant  ie  the  father  of  ■  child  born  to  her  on  tfey  6,  1941. 
The  oase  having  been  heard  before  a  Jury,  the  verdict  «**  entered 
I  ainst  the  defendant,  and  judgment  on  the  verdict  finding  the 
defendant  guilty  was  entered  by  the  court. 

The  relatrix  was  nineteen  years  old  and  unmarried,  -he 
had  known  defendant  for  at  least  three  yeors,  and  during  the  first 
two  years  had  seen  him  only  occasionally.  According  to  her  testimony, 
la  May  1940  the  defendant  began  seeing  her  regularly  and  in  that  month 
asked  her  to  go  steady  with  him  and  not  go  out  with  anyone  else,  and 
she  agreed  and  said  ehe  would  do   as  he  vented  her  to  do;  and  that 
she  went  steady  with  him  until  after  Christmas  1940  and  during  that 
time  she  did  not  go  out  with  other  men;  that  beginning  in  May,  1940 
the  relatrix  saw  the  defendant  nearly  every  night,  either  at  her 
home,  or  at  the  etore  at  which  she  MM  employed;  th*t  he  continued  to 
see  her  and  go  out  with  her  almost  every  night  during  the  months  of 
June,  July,  August  and  September,  1940  ana  during  those  months  was 
at  her  home  froouently,  and  as  often  as  four  or  five  times  a  week. 

On  August  8,  1940,  it  appears  that  he  called  for  her  at 
the  Kenilworth  store  of  Peacock  Cleaners,  where  she  was  employed.   He 
drove  her  home  and  parked  the  oar  near  her  house,  oushed  her  into 
the  back  seat  of  the  automobile,  and  had  intercourse  with  her,  although 
she  testified  th-t  she  tried  to  r.revent  it.   hen  she  told  him  they 
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should  wait  until  aft«r  they  were  married,  he  said  "w«  will  be*. 
On  August  10,  1940  he  again  called  for  her  at  the  store,  drove  to  a 
noint  near  her  hose,  parked  the  car,  pushed  her  in  the  back  seat, 
repeated  hie  advances  and  had  intercourse  with  her.  On  *u*,uet  1&» 
1940,  August  25,  1940,  and  August  ?7,  1940,  the  occurrence  was 
repeated  under  practically  the  same  circumstances,  as  testified  to  by 
relatrix.  The  relatrix  told  defendant  they  would  have  to  get  married 
and  he  said  "Don't  worry;  don't  let  it  worry  you;  we  will  do  so.* 

Relatrix  further  testified  th.t  she  had  not  had  Intercourse 
with  any  other  man;  thst  she  told  defendant  on   Attgtt*t  16th  and  on 
August  25th,  that  she  thought  she  was  pregnant,  and  he  said  H0h,  I 
don't  think  so,  you  oould  not  get  that  way  so  sudden;8  and  that  he 
said  "Don't  say  anything  to  anybody  about  it  yet,  we  will  get  married 
and  we  can  tell  them  then."  That  in  September  she  was  sure  she  was 
pregnant  and  told  defendant  she  was  sure  she  was  going  to  have  a  baby 
and  that  she  was  «  month  along.  That  from  -<  apt  amber,  1940  until 
Christmas  of  that  year  defendant  continued  to  go  steady  with  relatrix 
and  called  at  her  home,  as  often  as  five  times  a  week.  She  did  not 
see  him  after  January  1st,  1941  until  February  2£nd,  when  he  came  to 
the  store  at  which  she  was  employed,  in  response  to  a  letter  from  her. 
She  told  him  the  child  was  to  be  born  in  frorll;  that  he  told  her  they 
would  be  married  on  March  1st;  asked  for  her  birth  certificate,  in 
ease  it  should  be  required  for  obtaining  ■  marriage  license,  and  no 
birth  certificate  being  available,  he  examined  her  baptismal  certificate 
and  copied  the  information  contained  therein.   urther,  that  on  March 
1st,  defendant  cslled  and  seld  he  could  not  see  the  relatrix  and  she 
did  not  se«  him  during  the  entire  month  of   March;  that  in  A>ril  she 
wrote  him  a  letter,  and  on  the  16th  of  thst  month,  the  sister  of 
relatrix  called  his  home,  and  when  he  called  back,  she  asked  him  to 
come  to  their  home,  which  he  did  that  night;  and  that  relatrix,  her 
sister,  her  sister's  husband  and  defendant  were  oresent.   'fhe  defendant 
was  then  asked  by  the  ister's  husband  "*hat  are  you  going  to  do  about 
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it"  sad  he  answered  "I  will  marry  her  If  I  an  the  i-  ther,  but  I  don't 
think  I  en."  That  la  reeponee  to  a  question  by  the  sister  of  the 
relstrlx  as  to  what  he  planned  to  do,  he  -aid  *I  don't  know  what  the 
best  thiag  is,  but  If  I  an  the  father  I  will  marry  the  girl";  that  he 
waa  then  asked  If  he  web  the  father  end  he  replied  "I  doa't  know,  I 
an  not  sure".  The  defendant  admitted  thr-t  in  the  above  conversation, 
in  response  to  a  ouestioa  by  relstrlx' s  sister  as  to  what  he  was  going 
to  do  about  It,  he  stated  to  her  that  9lf  I  were  positive  it  wae  nine, 
I  would  do  something;  it  was  not  nine,  so  I  would  do  nothing  about  it". 
i'he  child  was  born  on  May  6,  1941,  and  was  not  premature. 

Oefeadant  points  to  the  evidence  and  contends  that  a  bastardy 
orooeedlng  is  a  quasi  criminal  proceeding  and  it  is  incumbent  upon 
the  State  to  Drove  its  case  by  a  oreoonderane©  of  the  evidence  and  the 
relatrix  has  the  burden  of  establishing  the  parentage  of  the  child.  It 
le  poiated  out  th^t  relatrix  testified  that  from  May  8,  1940,  to  the 
time  of  the  trial,  she  had  not  been  out  with  any  man  other  than 
defendant,  and  that  Hobert  i»  armlngton,  a  witness,  testified  that  he 
attended  the  New  Trier  graduation  ceremonies  with  her  in  the  month  of 
June,  1940,  and  further  thst  he  had  occasion  to  date  her  the  latter 
part  of  June  or  some  time  in  July.   Mother  witness,  Mies  Mary  Ludwlg, 
testified  that  she  dated  with  relstrlx  when  she  waa  out  with  other  boys, 
other  than  Salter  Horey,  during  the  months  of  June,  July  p.nd  > -uguet, 
1940.   One  stated  that  this  hardened  about  two  times  and  th&t  they 
went  out  for  rides  on  those  occasions.   She  did  not  recall  who  relatrix 
•wee  dating  with",  but  she  was  certain  that  it  wae  not  alter  Morey. 
Defendant  denied  that-  he  had  been  going  steady  with  relatrix  from 
May  8fc  1940,  but  stated  thct  the  first  time  he  had  been  out  with  her 
during  1940  was  in  the  second  week  of  August.  It  le  contended, 
therefore,  by  defendant  thr.t  the  doubtful  character  of  the  evidence 
adduced  by  relatrix  required  a  reversal  of  the  Judgment.   However,  we 
cannot  agree  with  defendant's  contention,  but  are  of  the  opinion  th  t 
it  was  a  question  for  the  Jury  to  pass  upon  as  to  the  credibility  and 
weight  of  the  evideaee  presented,  la  suo  ort  of  the  contention  thet 
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the  evldenoe  v»§  insufficient  to  support  the  verdict  and  Judgment, 
defendant  eitea  People  v.  frngcrt.  MM  111.    .   I,  where  the  court 
held  that  the  evldenoe  mm  insufficient  to  sustain  a  Judgment  against 
the  defendant  where  euch  evidence  showed  that  the  relstrl*  had  been 
MM  riding  with  others  than  the  defendant  prim*  to  the  tlae  of  any 
acts  of  intercourse.  Upon  this  same  question  of  the  sufficiency  of 
the  evi<1enoe,  defendant  cites  I'eop^e  ▼.  rowley.  185  111.  .-pp.  338; 
E'eop It  ▼.  Cutler.  200  111.  An*.  489;  and  ^esslS.  ▼.  MfrfU,  M«  111. 
App.  537. 

the  state  on  the  other  hand  contends  th-t  the  verdict  and 
judgment  are  amply  supported  by  the  evidence  «nd  goes  on  to  ?  ;lnt  out 
the  testimony  of  the  various  witnesses,  and  states  th;,t  counsel  for 
defendant  devotes  a  great  deal  of  space  to  the  proposition  that  it 
was  impossible  for  these  ps  rtles  to  have  had  intercourse,,  if  they 
were  in  the  positions  described  by  relstrlx.  It  is  urged  that  that 
conclusion  is  pure  guess-work  on  the  part  of  counsel;  th  t  the  relatrlx 
testified  positively  that  the  sets  were  ooamlttea,  and  th  t  whether 
or  not  her  description  of  the  positions  ae?uM4i  by  the  parties,  is 
entirely  accurate  and  sufficiently  clear  to  present  &  complete  and 
comprehensive  oleture,  it  certainly  cannot  be  said  as  a  matter  of 
fact  that  the  performance  of  the  several  sets  was  impossible,  nor  can 
this  court  so  hold  as  a  matter  of  law.  And  it  is  urged  that  counsel1 s 
guesses  &nd  conjectures  must  give  way  before  the  oosltive  testimony 
of  the  relatrix.   As  also  suggested,  it  has  been  repeatedly  held  in 
this  state  th*t  In  bastardy  proceedings,  It  is  immaterial  on  what 
particular  days  the  acts  of  intercourse  took.  :>1  .ce,  or  on  what  date 
the  prosecutrix  became  pregnant,  the  material  cueetlon  to  be  determined 
being  whether  or  not  the  defendant  is  the  father  of  the  child.   (People 
v.  Cnleman.  200  111.  Anp,  610).  Of  course,  in  a  bastsrdy  proceeding 
it  is  incumbent  upon  the  State  to  prove  its  ease  by  a  preponderance  of 
the  evidence  and  the  relatrlx  has  the  burden  of  establishing  the 
parentage  of  the  child.  However,  upon  the  facts  in  this  record  it  is 
apparent  that  there  is  sufficient  evidence  uoon  which  th*  Jury  could 
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base  their  verdict  finding  that  the  defendant  was  the  ft her  of  the  child. 

It  is  further  contended  th.t  improper  argument  of  counsel 

for  the  State  influenced  the  verdict  of  the  Jury.   Attention  ia  called 

to  the  following  argument: 

"what  this  girl  vent  through  ia  enough,  but  this  little  child  - 
what  would  it  be  without  a  father?  And  its  lot  will  not  be  any  too 
rosy  even  if  you  find  the  defendant  guilty  and  this  defendant  pays 
1100.00,  and  is  given  nine  years  in  which  to  pay  it." 

This  statement  was  objected  to  and  the  court  commented  that  'such 

rearrke  are  in  error",  and  sustained  the  defendant's  objection. 

Objection  is  also  made  to  the  following  argument: 

"Mr.  Brown:  Ladies  and  Gentlemen,  X  Just  want  to  ask  would 
you,  or  .you*, or  you,  or  would  Virginia  Bondy  come  into  this  courtroom 
and  go  through  what  she  had  had  to  go  through  for  a  measly  1100.00, 
v-hioh  really  does  her  no  good. " 

Objection  vae  made  to  this,  but  court  told  counsel  to  proceed.  Upon 

this  puestion  we  have  considered  the  entire  argument  complained  of, 

including  the  c-uoted  excerpts  and  are  of  the  opinion  that  there  was 

no  reversible  error  in  the  state's  argument.   As  the  first  ouoted 

argument,  objection  was  made  and  sustained  by  the  court. 

The  State  calls  attention  that  the  report  of  proceedings  does 

not  contain  the  proper  certificate  of  the  trial  Judge  and  is  fatally 

defective,  and  urpes  thst  such  defect  precludes  this  court  from  reversing 

the  Judgment,  the  purported  certificate  of  the  trial  Judge  to  the 

report  of  orooeedinge  is  as  follows: 

"Forasmuch  as  the  matters  and  things  hereinabove  set  forth 
6o   not  fully  appear  of  record,  the  defendant  enters  this,  his  report 
of  proceedings  in  said  cause  and  prays  th- 1  the  -aae  may  be  signed, 
and  sealed  by  the  Judge  of  said  Court  pursuant  to  the  statute  in 
such  ease  made  and  orovided  which  is  accordingly  done  this  29th  day 
of  October,  a.  Dj  1941. 

{  igned)  James  fc.  Corcoran  (  esl) 
Judge." 

bile  it  is  necessary  that  the  court  certify  that  the  reoord  contains 

all  of  the  evidence  heard  by  the  Jury,  still  having  considered  the 

facts  as  they  are  in  this  reoo  d,  we  have  reached  the  conclusion  that 
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the  verdict  and  Judgment  enter»d  vere  »sr  proper,  end,  therefore, 
we  need  not  consider  the  sufficiency  of  the  certificate  of  the  trial 
Judge. 

Having  reached  the  conclusion  th;t  the  evidence  preponderate! 
in  establishing  the  feet  that  defendant  is  the  father  of  the  child, 
and  there  being  no  error  which  would  Justify  s  reversal,  the  Judgment 
will  be  affirmed, 

JUDGHLNT  a.  FIRMEB. 

BURK&,  P.J.  AND  KILKX,  J.  COHGVH. 
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STICK  SILEX  DELIVERED  THE  OPINION  OF  TH. 

This  is  en  appeal  by  defendant  from  a  Judgment  for  :5, 533.78 
in  plaintiff* s  favor  in  an  action  for  the  conversion  of  certain  bonds 
which  plaintiff  claims  are  Ms  and  were  given  by  him  to  the  defendant, 
his  step-daughter,  for  safe-keeping  and  were  converted  to  her  own 
use.  The  bonds  were  cashed  and  the  proceeds  spent  or  distributed 
by  defendant  prior  to  the  trial.  2'he  Jury,  in  addition  to  the 
general  verdict,  found  in  a  special  verdict  that  malice  was  the  gist 
of  the  action. 

The  pleadings  presented  the  issues  whether  the  bond*  were 
plaintiff's  and  by  him  given  to  defendant  for  safekeeping  or  whether 
the  bonds  were  defendant's  by  virtue  of  a  provision  of  her  mother's 
will.  The  Jury  found  that  the  bonds  vers  the  property  of  the  plaintiff. 
The  defendant  does  not  contend  precisely  th  t  the  verdict  is  against 
the  manifest  weight  of  the  evidence,  but  tht  plaintiff  had  not  met 
the  burden  of  proof  and  failed  to  make  out  his  case  by  "some"  legal 
evidence.  The  elements  to  be  proven  in  the  case  vera,  ownership  by 
the  plaintiff  of  the  bonde  In  ou^stion  and  the  conversion  of  them 
by  the  defendant.   Deciding  whether  these  elements  were  oroven  was 
the  province  of  the  Jury,  unless  upon  the  evidence  we  can  say  as  a 
matter  of  law,  that  there  was  no  evidence  which  tended  to  rove 
either  one  or  both  of  the  elements.  Ne  shall  consider  the  evidence 
so  far  as  is  necessary  to  determine  whether  there  was  evidence  to 
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prove  plaintiff*!  ease  and  whether  the  verdict  was  against  the 

manifest  weight  of  the  evidence. 

Plaintiff  at  the  tine  of  the  trial  was  past  81  years  old; 
bad  aarried  Luella  Dlegley,  defendant' e  mother,  on  January  11,  1911; 
and  had  lived  with  her  as  husband  and  wife  until  her  death  on 
October  10,  1937.  There  was  evidence  of  hia  financial  condition  at 
the  tiae  of  the  marriage.   e  are  concerned  only  with  ownership  of 
the  bonds  and  how  they  were  aoouired.   Suffice  to  say  that  the  evldenee 
shows  plaintiff  had  ample  means  when  married  and  the  proof  showed  that 
he  owned  certain  Liberty  bonds  prior  to  the  transaction  affecting 
the  bonds,  subject  of  this  suit. 

The  bonds  in  ouestlon  were  Home  Owners  Loan  Corporation  bonds 
which  bad  been  received  in  exchange  for  a  -5,000.00  mortgage,  there- 
tofore purchased  by  plaintiff,  with  the  Liberty  bonds,  from  the 
Mutual  securities  Company  of  Chicago.  The  mortgage  and  the  checks 
thereunder  were  issued  to  "Luella  or  Albert  >**,  Biegley"  and  the 
authority  for  delivery  of  the  Home  Owners  Loan  Corporation  bonds 
was  in  the  name  of  "Luella  and  Albert  f.   Uiegley*.  The  evidenoe  is 
that  plaintiff  and  decedent  had  Jointly  executed  deeds  to  plaintiff's 
prooerty,  merely  to  make  disposition  oossibls;  and  fchft  the  authority 
for  the  Home  Owners  Loan  Corporation  bonds  was  in  the  name  of  both, 
because  on  the  day  they  were  received,  plaintiff  drove  decedent  to 
the  Corporation's  office  and,  unable  to  find  parking  space  for  his  car, 
he  directed  the  decedent  to  go  alone  and  execute  in  his  name  the 
neceseary  paoers.  The  evidenoe  also  shows  that  decedent  elgnsd  both 
her  name  and  plaintiff's  to  those  paoers.  There  was,  obviously, 
evidence  which  tended  to  prove  that  plaintiff  owned  the  bonds  and, 
accordingly,  the  ouestlon  of  ownership  was  for  the  Jury. 

The  defendant  claims  the  bonds  were  hers  by  virtue  of  the 
provision  in  her  mother's  will,  which  gave  to  defendant  any  bonds  of 
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vhieh  her  mother  was  oosseesed.  After  the  bond*  were  obtained  fro. 
the  Home  Owners  Loan  Corporation,  they  *ere  olaeed  In  the  Joint 
safety  box  of  deoedent  and  plaintiff.  The  morning  following  his  wife^e 
death,  plaintiff  accompanied  by  defendant  went  to  the  bank  wherein  he 
went  to  the  deposit  box  and  withdrew  the  bonds  In  question,  ae  well 
as  certain  securities  owned  by  the  decedent.  He  showed  defendant 
the  securities  and  then  took  them  to  his  home,  where  he  placed  them 
in  a  tin  box  in  the  basement.   everal  weeks  later  defendant  and  one 
of  her  daughters  went  to  the  olaintiff  and  obtained  the  bonds  from 
him  and  placed  them  in  a  safety  deposit  box.  In  February  an  installment 
of  interest  was  due  en  the  bonds  and  defendant  called  for  the  plaintiff 
and  suggested  cashing  the  interest  coupons.  They  went  together  to 
the  bank  where  defendant  alone  cashed  th©  coupons  and  gave  one-half 
of  the  proceeds  to  the  plaintiff.  There  is  conflict  in  the  evidence 
as  to  whether  the  plaintiff  told  the  defendant,  at  the  time  he  withdrew 
the  bonds,  that  they  were  hers;  whether  he  gave  them  to  her  to  be 
held  for  him,  or  in  payment  of  her  legacy  under  her  mother* s  will; 
and  whether  plaintiff  demanded  the  bonds  from  the  defendant  on  the  day 
the  interest  wae  collected.  The  defendant  had  read  her  mother's  will 
the  night  before  the  bonds  were  withdrawn  from  the  box  and  knew  that 
plaintiff  had  placed  them  In  his  tin  box  in  the  basement  of  his  home. 
There  is  no  explanation  why  defendant  permitted  plaintiff  to  keep  the 
bonds  at  all, if  plaintiff  told  her  at  the  time  of  the  withdrawal  they 
were  hers  and  if  she  thought  they  were  her,  under  the  will  which  she 
had  already  se*n.  It  is  difficult  to  understand  why  she  called  for 
olaintiff  in  order  to  have  the  interest  coupons  cashed,  if  she  believe* 
or  had  been  told  by  plaintiff  the  bonds  were  hers.  The  Jury  apparently 
believed  plaintiffs  story,  that,  on  the  wmf  to  the  bank  to  get  the 
interest,  the  defendant  stepped  and  talked  to  her  husband,  maker  of 
a  note  In  the  sum  of  M,  000,00  owned  by  plaintiff;  that  defendant 
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thereupon  demanded  the  note  in  exchange  for  the  bonds  and  when  her 

demand  vas  refused  she  converted  the  bonds* 

The  defendant  contends  that  the  bonds  passed  under  her 
mother's  will,  "he  had  read  the  will  the  night  her  mother  died,  and 
the  evening  of  her  mother* s  funeral  plaintiff  read  the  will  in  the 
presence  of  defendant,  her  daughter  and  other  relatione.  All  ths 
witnesses  seem  to  agree  thst  after  reading  the  will,  plaintiff 
expressed  displeasure  because  the  will  failed  to  provide  for  the 
defendant;  that  he  told  her  there  were  no  bonds  of  whleh  her  mother 
was  possessed  which  defendrnt  could  true   under  the  will;  and  that  he 
told  her  he  would  take  care  of  her  himself.  There  is  testimony  of 
defendant's  two  daughters  and  one  son-in-law  that,  preceding  the 
reading  of  the  will,  plaintiff  told  them  that  decedent  had  left 

6,000.00  in  Government  bonds  for  defendant,  but  th;,t  he  did  not  want 
that  fact  mentioned  at  the  reading  of  the  will.  That  testimony  is 
difficult  to  reconcile  with  defendant's  on  this  phase  of  the  case. 
Defendant  was  not  present  at  the  conversation  testified  to  by  the 
three  witnesses  mentioned,  still,  at  the  reeding  of  the  will,  she  made 

no  objection  to  plaintiff's  comment  that  there  were  no  bonds,  even 

previously 
though  she  says  he  told  her/when  he  withdrew  the  bonds  that  they  were 

hers.  Other  defense  witnesses  testified  that  plaintiff  had  said  he 

vas  going  to  turn  over  the  bonds  to  defendant  because  he  did  not  want 

her  to  be  left  out  of  the  will.  Following  the  reading  of  the  will, 

plaintiff  employed  as  attorney  for  the  estate  a  man  recommended  by 

the  defendant.  This  attorney  prepared  the  inventory,  whioh  did  not 

list  the  bonds,  and  defendant  took  no   action  to  amend  the  inventory, 

made  no  claim  in  the  Probate  court  for  the  bonds,  and  in  her  original 

answer  did  not  contend  th~t  the  bonds  were  hers  under  the  will.  In 

an  amended  answer  filed  several  months  later,  however,  she  first 

made  that  contention. 
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Defendant  says  olaintlff  did  not  meet  the  burden  of  proof 
end  thet  the  preponderance  v»»  greatly  a  slnst  jlaintlff,  "there 
being  only  hie  word  sgalnst  several  witnesses. "  The  numbers  of 
witnesses  are  unimportant  considered  alone,  The  Jury  heard  the 
evidence,  saw  the  v  rious  witnesses  and  we  believe  correctly  decided 
the  cuestione  of  fact  in  favor  of  plaintiff . 

Defendant  further  contends  that  plaintiff  was  erroneouely 
permitted  to  testify  thet  his  wife  had  nothing  except  200.00  when 
he  married  her.  The  record  discloses  no  such  testimony,  but  an 
affidavit  filed  early  in  the  proceedings  by  plaintiff  contained  such 
a  statement.  It  is  also  contended  by  defendant  that  the  court  erred 
In  permitting  the  plaintiff  to  testify  to  the  v  rious  transaction* 
involving  hie  investments  before  his  *?ife*s  death.  This  claim  is 
based  on  section  2  of  the  evidence  Act  and  defendant's  theory  Is 
that  she  defended  as  a  legatee  and  plaintiff  an  adverse  party  to 
her  was  incompetent  under  section  2.  Plaintiff  could  recover  only  if 
defendant  was  not  the  legatee  and  the  defendant  is  liable,  if  at  all, 
only  as  an  individual.  Corney  v.  Corney.  257  111.  App.  13.  Plaintiff 
did  not  sue  her  as,  and  does  not  Concede  thst  she  is,  a  legatee. 
Defendant  cennot  become  a  legatee  of  the  bonds  under  her  mother's 
will  by  so  deeignating  herself.   She  might  have  become  such  a  legatee 
by  appearing  in  the  -'rebate  court  proceedings  and  there  have  hu.d  her 
right  to  the  bonds  determined.   She  failed  to  do  so  and  it  is  apparent 
from  the  testimony  that  she  formed  no  belief  thftt  the  bonds  were  hers 
»y  virtue  of  the  will  until  several  months  after  filing  her  original 
pleadings  long  after  getting  the  bonds  and  disposing  of  their  proceeds. 
To  permit  her  to  invoke  section  2  in  bar  of  plaintiff's  testimony  as 
to  how  the  bonds  came  Into  his  ownership,  would  be  to  assume  an  issue 
in  the  esse  In  her  favor.   In  the  Corney  case  above  cited,  Corney 
sued  hie  brother  to  recover  money  which  the  latter  claimed  to  hold 
u  ■§■!■! ■■fitme   Immm9*i  tMttaMy  '■■?  -'in?  th?  tvuu  ct&mi  itr. 
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decedent  were  objected  to  by  hie  brother,  the  defendant,  the  court 
held  thet  Corney  MM  oompetent  to  testify  because  he  had  not  sued 
hie  brother  ae  administrator,  and  th-t  the  brother  v&e  not  defendant 
as  administrator. 

The  next  point  raised  it  that  plaintiff  accepted  beneflte 
under  the  will  in  the  form  of  a  life  estate  in  property,  and  that 
he,  therefore,  ratified  every  other  part  of  the  will,  including  the 
provision  with  reference  to  the  bonds.  It  is  not  necessary  to 
consider  that  or  the  related  point  as  to  when  a  will  speaks,  beeause 
the  jury  has  found  and  we  believe  rightfully  so,  that  the  bonds  in 
question  belonged  to  the  plaintiff  and  did  not  pass  to  the  defendant 
under  the  will. 

The  remaining  ooint  is  that  certain  exhibits  were  erroneously 
permitted  to  go  to  the  Jury  without  having  been  introduced  and 
received  In  evidence.  The  record  shows  that  trial  counsel  for 
defendant  offered  no  objection  to  the  admission  of  the  exhibits  when 
they  were  offered  In  evidence  and  while  the  court  did  not  expressly 
rule  that  they  were  received  in  evidence,  it  is  evident  from  the 
record  that  the  court  considered  the  exhibits  in  evidence  and  we 
believe  they  were  properly  before  the  Jury  and  in  the  record  before  us. 

Error  is  vaguely  attributed  to  the  giving  of  an  instruction 
on  behalf  of  the  olaintlff.   ithile  no  argument  Is  made  to  support 
the  alleged  error  we  have  concluded  in  view  of  the  evidence,  that 
the  Jury  wae  fairly  instructed  and  that  the  Judgment  should  be 
affirmed. 

For  the  reasons  herein  given  the  Judgment  of  the  Girouit 
Court  Is  affirmed. 

JUDGMENT  ArnmoLo. 
BtfRKI,  P.J.  AMD  HEBKL,  J.  CONCUR, 
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JOHN  J.  CROW£,  doing  business  as    ) 
JOHN  J.  CROWE  AND  COMPANY, 

******* 

INC, 

.    1 


INOR  AP 
corporation, 


Appellant, 


315I.A.  492' 


„^,*^'^' 


this  is  an  aotion  for  a  real  estate  broker's  commission, 
tried  by  the  oourt  without  a  Jury.  %ere  was  a  Judgment  for  olain- 
tiff  for  2,025,00.  Defendant  has  appealed. 

In  February  1940,  Miller,  plaintiff's  real  estate  esles- 
man,  obtained  from  Harold  *.  j0y,  a  real  estate  broker,  s  list  of 
properties  for  sale  which  included  the  ^lainor  Building  owned  by 
the  defendant  and  located  at  the  southeast  corner  of  ^lvereey  and 
Lavergne  avenue  in  Chicago,  ^he  list  consisted  of  ten  pages, 
setting  out  131  properties  owned  by  various  corporations.  On  each 
list  was  a  provision  thft  only  written  offers  of  purchase  would  be 
entertained  by  the  owner  and  only  when  accompanied  by  a  deposit 
of  10  per  cent  of  the  ptle  orioe. 

John  Marhoefer  and  his  wife  ©bout  the  first  of  July,  1940, 
contracted  for  the  ourohase  of  the  i-lsinor  Building  and  in  September, 
1940,  accepted  delivery  s>f  the  deed  and  said  the  real  estate  broker's 
commission  to  one  -team.  Thle  suit  claims  that  Miller,  and  not 
^tearn,  was  the  procuring  cause  of  the  sale  and  that  plaintiff  is 
entitled  to  the  commission. 

The  evidence  indicates  that  several  hundred  lists  such 
as  Killer  had  received  vere  sent  or  delivered  by  Joy  to  other  real 
estate  brokers  and  that  plaintiff's  claim  th$t  he  had  a  eontraot 
with  the  defendant  for  the  sale  of  its  property  is  not  tenable, 
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for  It  1«  evident  th:t  hie  poeition  was  the  seme  as  the  many  other 
brokers,  tb>  t  is,  he  had  en  opportunity  to  contract,  which  was 
realisable  if  he  procured  the  buyer. 

The  plaintiff  advertised  the  property  for  sale  and 
Marhoefer  responded  by  s  telephone  call  and  was  put  in  contact 
with  Miller  with  whoa  he  had  had  a  nrlor  dealing.  Miller  showed 
Marhoefer  and  his  wife  several  of  the  apartments  and  the  boiler 
room,  discussed  possible  ourehase  price  with  them  and  brought 
Marhoefer  to  Joy's  office  for  a  discussion  of  a  deal.  Joy  insisted 
that  a  sale  of  the  property  required  a  consideration  of  42,500.00, 
but  that  a  sum  500.00  less  might  be  acceptable,  There  is  a  dispute 
as  to  whether  Marhoefer  and  Miller  offered  137,000.00  or  459,0  0.00. 
The  dispute  is  unimportant  for  the  price  discussed  was  not  accepted. 
There  were  later  conversations  by  Miller  with  Joy  «d  with  Marhoefer, 
seeking  to  compromise  the  sale  price.  The  record  indicates  that 
lller  told  Marhoefer,  Joy  vould  not  accent  lees  than  41,500.  , 
and  Marhoefer  said  he  would  not  pay  tfeet  price.  In  -prll,  Marhoefer 
made  a  deposit  on  the  ourehase  of  a  different  building  and  Miller 
interested  fcr.  Hoffman  in  the  purchase  of  the  Klslnor  property, 
a  p  arently  at  a  higher  figure  than  interested  Marhoefer.  Miller 
subseouently  talked  to  Joy  about  i>r.  Hoffman's  interest  and  Joy 
would  not  accept  an  offer  of  41,000.00.  Joy  says  that  Miller  told 
him  the  Marhoefer  deal  had  "flopped*  because  of  water  in  the  boiler 
room.   Hlller,  while  not  definite  on  the  ooint,  indicates  that  while 
he  may  have  told  Joy  a  deal  had  slowed  down  because  of  water  in  the 
boiler  room,  he  was  talking  of  the  Hoffman  deal  and  not  the 
Marhoefer  deal. 

After  the  conference  at  Joy's  offioe  Marhoefer  turned  to 
"Jtearn,  his  oersonal  real  estate  broker,  who  commenced  a  deal  with 
one  aleech  for  ^rooerty  on  Thome  street  and  a  deposit  was  made  by 
Marhoefer.  This  deal  did  not  materialise  and  Paleseh  then  brought 
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to  %rhoefer's  attention  again,  the  defendant's  nroperty. 

There  It  «  contention  of  the  -laintiff,  but  not  clear 
from  the  evidence,  that  Marhoefer  had  sufficient  mwKM   to  have  made 
the  deal  for  the  Thome  street  orooerty  without  ctandonlng  the  idea 
of  the  purchase  of  defendant's  oroperty;  neither  ie  the  point 
important  in  or  view  of  other  circumstances.  There  is  also  a 
contention  thst  Joy  was  an  atent  of  the  defendant  and  that,  by  his 
discussions  with  Miller  in  this  matter,  Joy  bound  the  defendant. 
Evidence  vnaa  introduced  to  show  the  close  relationship  between  Joy 
and  Von  isorries,  an  officer  of  the  building  corporation.  There  is 
no  contradiction  of  the  testimony  that  to  consummate  a  deal  for 
any  of  the  properties  listed,  Joy  was  to  negotiate  on  his  own  account 
for  a  figure  which  he  deemed  acceptable  to  the  corporation  to  be 
submitted,  together  with  a  written  offer  and  the  deposit  check,  to 
the  corporation  for  action  by  its  Board  of  directors.   Ihe  evidence 
shows  he  was  engaged  as  a  broker  to  stimulate  sales  and  that  he 
paid  for  his  space  in  the  office  suite  with  Von  rorries.   e  cannot 
see  that  Joy's  relation  to  the  defendant  affects  plaintiff's  claim. 
If  Miller  was  the  procuring  cause  of  the  sale,  plaintiff's  contract 
with  defendant  «mj  consummated  when  the  written  offer  was  accepted, 
and  if  he  was  not  the  procuring  cause  there  was  no   contract,  the 
main  question,  therefore,  to  be  decided,  ie  whether  in  consideration 
of  the  circumstances  of  the  relationship  and  efforts  of  Miller  and 
iitearn,  respectively,  with  %rhoefer,  which  one  procured  »erhoefer 
as  the  buyer.  To  determine  this  question,  we  shall  discuss  the  law 
and  the  efforts  of  Miller  and  5 t earn. 

To  suets in  the  Judgment  plaintiff  relies  upon  foihl  v.  Noe. 
51  111.  App.  022,  where  the  court  announced  the  rule  that  where  an 
owner  contracts  with  a  broker  to  sell  orooerty  uoon  a  commission. 
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where  there  Is  no  orioe  fixed  end  the  broker  o reduces  a.   buyer  with 
whoa  the  owner  negotiates  to  a  sale,  the  broker  is  entitled  to  a 
commission.  We  agree  with  thp-t  rule  and  the  holdings  in 
MWfl+ftffltt  *•  Banhojoisae,  et  «!..  1SS  111.  %>»,  56S,  and  Barton 
v.  oeera.  84  111,  mppq  49,  also  cited  by  plaintiff.   These  oases 
are  not  applicable  because  in  them  there  were  contracts  of  broker- 
age and  unbroken  ncgotifitione  from  the  original  meeting  arranged 
by  the  broker  to  the  consummation  ot   the  sale  and  the  circumstances 
showed  a  design  of  the  respective  parties  to  cheat  the  brokers. 
In  the  instant  oase  %rhoefer,  after  Miller  brought  him  t©  the 
negotiating  stage,  negotiated  for  an  entirely  different  property 
with  an  entirely  different  broker  and  Miller  had  pursued  another 
t    purchaser.   a  believe  the  olalntiff  may  have  Interested  M&rhoefer 
^  in  the  first  instance,  but  we  also  believe  that  th&t  interest  waned 
and  plaintiff's  efforts  did  not  effect  r  bring  about  the  sale  and 
only  the  persons  whose  efforts  did  so,  is  entitled  to  the  commission. 
vhlte  v.  ocllnver.  157  111.  A^p.  435,   r0  confirm  our  view  we  compare 
the  efforts  of  the  brokers.  In  addition  to  shewing  the  Marhoefers 
the  building,  plaintiff  had  conferences  and  conversations  with 
Merhoefer  and  Joy,  furnished  a  statement  of  income  and  expenses  to 
f%rhoefer,  and  told  him  he  could  get  commitment  for  a  £8,000.00 
mortgage  on  the  property  if  the  deal  was  made.  It  seems  that  nothing 
further  was  done  by  him.  Other  brokers  had  submitted  the  property 
to  Marhoefer  before  Miller  did  and  the  latter  had  submitted  it  to 
other  nrosaeots.  He  did  not  submit  &  written  offer  accompanied  by 
a  ten  per  cent  deposit  either  on  behalf  of  %rhoefer  or  anyone  else. 
At  M«rhoefer*s  reouest  steam  appraised  the  property;  arranged  for 
a  sale  of  karhoefer1 a  three  flat  building,  the  mortgage  loan  on 
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the  aroperty  to  be  r.*urch£ssd,  and  a  personal  loan  from  the  Prairie 
state  Bank;  all  of  which  enabled  *%rhoefer  with  5,000.00  to 
6,000.00  In  the  bank  to  raise  the  40,500.00  necessary  for  the 
ourohase.  He  also  handled  the  details  of  the  written  offer  to 
mrchase.  The  finding  of  the  Junielpal  Court  that  Miller  was 
the  procuring  oause  of  the  sale  is  olearly  against  the  weight 
of  the  evidence.   Glatt  v.  Anderson.  ?57  111,  App.  630, 

The  defendant  complains  thwt  Joy  resisted  his  offers  of 
a  purchase  below  HI,  500.00  and  later  sold  through  Jit  earn  at 
£40,500.00.  This  complaint  suggests  only  that  i  team  succeeded 
in  compromising,  where  Miller  had  failed,  further,  he  says  Joy 
insisted  on  41,500,00  when  Miller  had  interested  Hoffman  at 

40,000.00.  fhis  does  not  help  plaintiff1 s  oase  against  defendant 
based  on  the  Harheefer  deal. 

The  judgment  of  the  Municipal  Court  is  reversed  and 
Judgment  is  entered  here  for  defendant's  costs. 

im&ara  ri  an©  wsmasm 

TOR  DSFEMSlAlIT  *  3  COSTS. 
BOMS,    P.J.    A8S  REBEL,   J,    COMCOR* 
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WALTER  KtTDELA, 
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corporation,   and  llOJpfTBBTEHlI  TOTS*  AND    ) 

AVISOS  BANK.,  jy^ffporation,   at  -frusta*.  ) 

and  "WWIOWi^^KRS*,  ) 


COUNTX. 


Appellees, 


USTAVE  3PIT2ER, 
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0- 


Appellant.  ) 

MR,  JOSTICB  WaiKL  DEUV;.;^KD  THS  0PIIII;.'«        MVRffS 
The  defendant,  John  H.  Sudsban,  uccessor  In  truat  to  the 
northwestern  Trust  and   rings  Bank,  as  trustee  under  Trust  No,  8SO, 
filed  hie  eleventh  Current  Account  Mil  ©port  on  June  24,  1941,  to 
which  objections  were  filed  by  the  defendant  ^ustave  ~'olt-zer,  one  of 
the  beneficiaries  under  s  id  rust,  which  account  and  said  objections 
were  set  for  hearing  on  July  IS,  1941.  On   July  16,  1941,  two  orders 
were  entered  by  the  Court,  the  first,  overruling  the  said  objections 
of  the  defendant,  Custp.ve  ^pltzer,  and  the  second,  allowing  fees  of 
3,320.75  to  John  'v.  ^udzban,  said  Successor-trusts*,  and  the  sun  of 
i'3,330.78  to  Max  Krauss,  attorney  for  raid  -ueeeesor- trustee,  which 
are  the  orders  appealed  from. 

One  of  the  orders  of  July  18,  1941,  in  the  reeltal  part, 
refers  to  "the  petition  of  John  H.  Budzb&n  successor- trustee  for  leave 
to  file  his  Eleventh  Current  eeount  and  Heporf,  and  again,  "the 
court  having  read  the  petition",  ete.  there  is  no  petition  thus 
referred  to  in  this  Order  unless  It  is  the  Eleventh  'urrent  Account 
and  Report  itself,  which,  although  in  fora  a  petition,  is  entitled 
"Eleventh  Current  Account  ej£  -©sort*  wherein  the  successor  in  trust 
praya  that  he  be  given  le*ve  to  file  Instanter  his  Eleventh  Current 
Account  and  Heport,  etc.  No  separate  or  other  Petition  was  filed  by 
said  Trustee  or  considered  by  the  Court  In  connection  with  said 
Account  and  Report  and  allowance  of  fees. 
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The  appellant  argues  that  the  trustee,  because  of  the  conflict 
of  interest  he  represents,  is  not  entitled  to  any  compensation  for 
himself  or  his  attorney.  It  appears  from  the  argument  that  alter 
Kudela,  Complainant,  on  :aotembsr  3,  1931,  filed  his  i*ill  and  there- 
after hi a  upnlemental  Sill  en  February  11,  1932,  against  the  defendant, 
the  North-  eetern  eourities  Company  and  others,  which  alleged  inter 
alii,  that  on  January  1,  1928,  said  North-Western  Securities  ^ompsny 
Issued  Its  certain  "first  mortgage  lien  collateral  trust  6;£  gold  notes, 
known  as  -eries  *£•  of  1928",  aggregating  300,000.00,  which  were  the 
obligation  of  the  North-western  Securities  Company,  at  the  same  time 
oreated  a  trust  known  as  Trust  No.  850,  D-rsuant  to  which  there  were 
deposited  with  North-  e stern  Trust  ft  Savings  Bank,  as  Trustee,  certain 
real  estate  mortgages  on  lands  in  Chicago  and  vicinity,  having  a  face 
value  of  ,300,000. 00 j  th?t  Complainant  Kudela  was  the  owner  of  two 
notes  of  said  notes  aggregating  ."1,500.00}  that  the  said  Securities 
Company  was  a  subsidiary  of  the  said  North-  estem  trust  &  Savings 
Bank  and  thst,  in  June,  1931,  said  ;:*ank  had  ceased  business  and  closed 
its  doors. 

The  defendant  John  N.  ^udsban  submitted  himself  to  the 
Jurisdiction  of  the  court  in  the  instant  case.  On  June  28,  1940, 
the  defendant,  *ustave  t§&tSM%  sued  herein  mi  *  Unknown  Owners*  was 
given  leave  to  enter  his  appearance  and  file  his  answer  and  counter- 
claim.  A  decree  was  subseeuently  entered  with  consent  of  all  parties 
dismissing  Joitser'e  counterclaim,  end  continuing  the  successor- 
trustee's  administration  of  the  trust,  "with  the  view  of  liouldstion, 
if  possible,  within  two  years"  from  entry  of  the  decree.  The  court, 
however,  reserved  Jurisdiction  of  all  matters  relating  to  the  liquida- 
tion and  accounting  of  the  assets  of  the  trust  estate. 

The  defendant  John  H.  ^dsban  is  also  :'vec  elver  of  the  North- 
Western  Securities  Oompany,  the  maker.  Issuer,  and  obligor  of  the  gold 
notes,  series  "  *  1928,  secured  by  the  trust  indenture.  He  was 
appointed  eoeiver  in  the  case  of  Bering  v.  North-»estern  Securities 
Company,  in  the  Circuit  ourt  of  -ook  County,  B-222477,  on  June  26# 
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1931,  vac  still  acting  as  such  receiver  on  March  1,  1941,  the  date 
of  the  entry  of  the  decree  In  the  above  entitled  cause,  and  was  such 
receiver  at  the  time  of  the  filing  of  Notice  of  Appeal  herein. 

It  is  urged  that  the  defendant,  John  I.  <*udzban,  as  Beeelver 
of  the  North- western  securities  Company,  is  entitled  to  whatever  equity 
there  may  be  in  the  assets  in  trust  No.  350  over  and  above  full  satis- 
faction and  discharge  of  the  outstanding  notes  of  said  series  "E-  of 
192ft;  and  th?t  as  sueh,  his  interest  as  the  owner  of  the  acuity  muet 
conflict  with  his  duties  ss  successor  in  trust  herein.  The  first  oolnt 
aa.de  by  appellant  as  ground  for  reversal  is  that  aooellee  and  his 
counsel  are  not  entitled  to  coaoensatlon  by  reason  of  an  alleged 
oonfllot  of  interest  of  appellee.  It  Is  claimed  that  his  position  as 
euecessor-trustee  and  as  Heeeiver  of  the  North- <e stern  I Securities 
Coanany  constitutes  a  conflict  of  interest  and  thrt  therefore  appellee 
and  his  counsel  are  not  entitled  to  compensation  for  services  rendered. 
Appellee's  answer  is  that:   (a)  An  examination  of  the  objections 
filed  by  aopellant  to  the  Eleventh  Current  account  and  Report  does  not 
raise  this  issue  and  it  is  advanced  for  the  first  time  in  this  court. 
Under  point  3  of  appellee's  brief  eases  are  cited  to  supoort  the 
proposition  that  an  objection  made  for  the  first  time  in  the  appellate 
tribunal  cannot  be  considered  and  It  is  urged  that  unless  first  raised 
in  the  trial  court,  it  is  not  subject  to  review  by  the  appellate  court; 
(b)  That  the  final  decree  was  entered  In  this  cause  on  March  1#  1941, 
in  which  the  appointment  of  appellee  as  successor-trustee  was  confiraed, 
his  acts  as  suocsssor-trusteff  approved,  and  appellee  was  directed  to 
continue  the  *dministr?xtion  of  the  trust;  and  (c)  that  the  eases  cited 
by  counsel  for  aooellant  as  the  bssis  for  his  argument  in  connection 
with  the  alleged  oonfllot  of  Interest,  are  not  applicable  to  the  case 
at  mfltir.  The  final  decree  of  Msreh  1#  1941  was  entered  upon  the  leadings 
In  the  oase  which  Included  the  counter-claim  by  appellant  and  a  report 
of  a  Master  in  Chancery.  The  counter-claim  of  appellant  was  dismissed 
for  vant  of  acuity  and  an  appeal  from  the  deoree  waived  by  appellant. 
Appellant  was  a  party  to  the  proceedings  which  resulted  in  «r1<3  <3ecre<> 
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snd  is  bound  by  the  orovisione  thereof.  Appellant  had  hie  opportunity 
to  be  heard  upon  the  question  of  eonfllet  of  Interest,  If  there  was  one, 
because  euoh  situation  existed  at  the  tlae  of  the  entry  of  the  deeree. 
The  final  decree  ae  entered  by  the  eourt  found  thv.t  a  vellee  vea  e 
proper  euoeeesor  -  trustee  snd  entitled  to  continue  In  the  administration 
of  the  estate,  and  It  follow*  as  the  necessary  corollary  that  the 
successor-trustee  and  his  counsel  are  entitled  to  the  compensation 
provided  for  by  the  truet  instrument. 

It  appears  fro«  the  facts  that  appellee  was  appointed 
uoeessor- trustee  by  ©  majority  of  the  note-holders  in  accordance  with 
the  terms  of  the  trust  instrument.   These  note-holders  had  the  right 
by  a  majority  rote  to  designate  whomever  they  pleased  as  successor- 
trustee.  Appellee  was  not  a  self-constituted  trustee,  and  thereto** 
hae  none  of  the  obligations  Imposed  on  self  constituted  trustees.  It 
appears  from  the  fsets  as  we  have  recited  them  that  appellant's 
contentions  in  this  regard  are  not  good,  and  we  are  of  the  ooinlon  from 
the  suggestions  made  and  from  the  record  as  we  find  it  Item*,  the  court 
did  not  err   in  approving  the  Heventh  Current  eport  and  \ceount  of 
appellee  nor  in  the  allowance  of  fees  that,  was  made  by  the  court  in  its 

order. 

*opellant  further  contends  that  the  court  erred  in  disposing 

of  his  objections  without  requiring  the  trustee  and  his  attorney  to 

prove  the  value  of  their  *erviees.  However,  there  is  no  reoort  of 

proceedings  in  this  record  from  which  this  court  can  determine  what 

took  place  at  the  hearing.   She  order  qpammlmi  from  recites  that  the 

oourt  «as  "fully  advised  In  the  premises0,  and  in  the  absence  of  a 

showing  by  &  report  of  proceedings  that  the  trial  court  had  committed 

some  impropriety,  this  court  must  presume  in  favor  of  the  correctness 

of  the  order,  and  presume  that  such  facte  were  heard  and  considered 

by  the  oourt  es  to  Justify  ttt*  entry  of  the  order  in  ouestion.  Upon 

the  ouestion  of  whether  the  court  heard  and  disposed  of  appellant's 

objections  without  requiring  appellee  and  his  attorney  to  prove  the 

value  of  their  services,  ■fptalMt  relies  on  the  case  of  Prudence 
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IttttfiZ  ▼•  Illinole  omen1 a  Athletic  ^lub.  284  111.  App.  210.  It 
la  suggested  by  apoellee  th?t  the  notice  of  appeal  In  this  case  calls 
into  question  only  a  portion  of  the  order  entered  on  July  IS,  1941. 
This  order,  besides  allowing  fees  to  aopellee  end  hit;  counsel, 
aooroved  the  eleventh  Current  Account  #nd  eoort  of  appellee,  and 
the  action  of  the  oourt  in  so  approving  the  Current  ^count  and  'eoort 
is  not  oallsd  into  cmestion.  Other  natters  in  the  order  likewise  are 
not  called  into  Question.  All  th.  t  is  called  into  traestion  by  this 
appeal  is  th*t  part  of  the  order  which  allows  the  fees  to  ao  >ellee 
and  his  counsel.  The  appellant  having  filed  no  report  of 
proceedings  and  the  order  appealed  from  hawing  recited  that  the  court 
was  *fully  advlaed  in  the  premises",  ve  are  of  the  ooinlon  that  thatre 
is  nothing  in  this  record  to  show  an  abuse  by  the  court  in  making 
such  allow&noe  of  fees  to  appellee  and  his  attorney.  The  allowance 
of  fees  to  the  ar>t>ellee  and  his  counsel  was  discretionary  with  the 
court,  &nd  such  allowances  should  be  reversed  only  for  abuse  of 
discretion.  Upon  consideration  of  the  record  before  thie  court,  we  are 
obliged  to  assume  that  such  proceedings  were  had  ut>on  the  hearing  as 
Justified  the  allowance  of  fees.  There  is  nothing  in  the  record  to 
show  that  the  court  acted  arbitrarily  or   improperly,  or  without  due 
inquiry  Into  the  services  rendered  and  the  value  thereof. 

Under  the  circumstances,  therefore,  and  upon  the  record  as 
presented  to  this  oourt,  we  are  of  the  opinion  that  the  order  appealed 
from  must  be  affirmed, 

ATflRMSB, 
SOME,  P.J.  AND  KILEX,  J.  COHOSH. 
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<-'?EfER  B.    SCHYMaN, 

Petitioner  -  An>ellant, 
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MR.  JU   nc 

This  it  an  appeal  by  ?•$•?  8,  >cfeyaan  from  an  order  of 

the  Criminal  iourt  of  Cook  ^ounty  dismissing  a  petition  and  Motion 
of  F'eter  B.  -ehyman  &&&   Horace  I,  ffennon  in  the  nature  of  a  /rlt  of 
Error  £orasp  floblft  asking  the  vacation  of  a  Judgment  of  convict  ion 
of  the  crime  of  abortion  because  of  alleged  errors  in  fact  set  out 
in  the  potion  end  Petition.   inee  the  filing  of  said  petition, 
Horace  8.  Hannon  has  died,  and  hie  death  suggested  of  record. 

The  facte  as  they  apnea*  are  that  rhetors       ,  ohyisan 
and  Horace  Hennon  were  indicted  in  the  Criminal  p ourt  of  Sook  /-ounty 
on  September  16,  1938  for  the  crime  of  abortion  uoon  a  woman  alleged 
to  be  pregnant.  On  the  trial  «   ■-,   -nard  J.  froellch  testified 
for  the  stete  that  he  applied  e   pregnancy  test,  known  to  the  medical 
profession  M  the  Antuitrln- ;   in   st,  and  from  the  result  of  that 
test  gave  it  as  his  opinion  th  t  the  prosecutrix  was  pregnant. 
Petitioner  contends  th?t  the  testimony  of  Br.  I  roelich  was  the  only 
testimony  in  su  ,?crt  of  the  allegation  of  oregnanoy.   ^r.  Hawkins 
testified  for  the  State  th  t  rfter  the  eunroeed  abortion  he  found 
no  fetus  or  sign  of  placental  tissue.  125 
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Defendants  wer«  found  guilty  and  sentenced  upon  the  verdiet 
of  the  Jury  from  one  to  ten  years  In  the  penitentiary.  Their  con- 
viction was  reviewed  by  the  Supreme  -ourt  on  v^rit  of  ykrror  and 
the  Judgment  affirmed  on  8  per  curiam  opinion  rendered  at  the  April 
1940  term,  end  reh  sring  *»«*  denied  at  the  Ootober  1940  term. 
(?®oole  v.  chyman.  374  111.  298)J  The  mandate  of  the  jtoiirt  **•  stayed 
from  time  to  time  until  August  13,  1941,  during  which  time  defendant* 
were  out  on  bond.  This  petition  was  filed  on  August  8,  1941,  on 
which  day  Br.  Horace  B.  Hennon  died.   Dr.  i  etsr  B.  chymsn  (appellant 
here)  is  now  in  the  penitentiary  serving  his  sentence  under  this 


contiotlon. 

Petitioner  contends  that  the  Antuitrin-S  test  supplied  the 

sole  proof  of  pregnancy,  and  that  since  the  triel  scientific  tests  , 

have  shown  the  Antultrln-s  Skin  test  to  be  as  high  as  72\  erroneous. 

Petitioner  states  th- 1,  there  having  been  no  ls?ue  made  as  to  the 

accuracy  of  the  Antuitrin-s  test  on  the  trial,  its  scientific  r.ccuraey 

hawing  been  assumed,  and  the  conviction  having  been  based  upon  Its 

assumed  accuracy,  and  It  subsequently  having  been  scientifically 

ascertained  and  proven  th&t  the  test  is  72$  ferroneous,  the  question 

here  presented  is  whether  the  defendant  can  under  such  circumstances 

be  relieved  of  such  a  conviction  by  a  motion  in  the  nature  of  a  j/rlt 

of  Jtrror  ^oram.  sfabls.  It  is  suggested  thst  the  court  wits  led  to  take 

Judicial  cognizance  of  the  supposed  feet,  tfeat  such  method  of  determining 

pregnancy  had  been  so  fer  scientifically  established  by  test  and 

experience  that  it  could  be  Judicially  noticed  ss  a  means  of  supplying 

proof  of  pregnancy.  Petitioner  contends  thtt   the  error  here  complained 

of  is  one  of  fact  and  is  such  error  as  is  within  the  ourvlew  of  iallm^1 


section  72  of  the  Civil  Practice  Aetj¥nd  within  the  nrinclple  governing 

relief  in  such  eases,  and  within  the  field  of  error  which  the  motion 

in  the  nature  of  »  ^rit  of  -ram  S/obls  provision  of  the  Statute 
was  designed  to  relieve. 
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The  petitioner  suggests  thr.t  the  motion  in  the  nature  of 
a  ^rit  of  error  coram  noble  is  nrooer  for  relief  against  a  Judgment 
where  the  court,  counsel,  litigants  ana  witnesses  have  mistakenly 
asr.umed  the  existence  of  I  scientific  t«°t,  u^on  which  proof  of  some 
ultimate  fact  necessarily  rests,  when  later  it  is  shown  ths.t  such 
supposed  scientific  fact  is  in  reality  a  scientific  error. 

The  state,  in  renly  to  petitioner's  contentions,  suggests 
that  ths  criminal  court  conviction  did  not  rest  upon  opinion  evidence 
alone  to  establish  the  fact  of  pregnancy.   The  Supreme  Court  decision, 
which  was  made  a  part  of  the  petition  by  reference,  disclosed  acts 
of  sexual  Intercourse  with  a  named  man,  followed  by  a  cessation  of 
menses  during  the  threo-asonth  period  prior  to  attending  the  defendant 
doctor,  certain  nervous  and  functional  disorders  suffered  after  the 
cessation  of  the  menses,  and  bleeding  and  passing  water  and  large 
clots  of  blood- vaginally  after  the  removal  of  a  catheter  which  had 
been  inserted  Into  the  victim's  womb  by  way  of  the  cervix.  By  way 
of   reply,  the  3tate  suggests  that  a  test  allegedly  S0|  reliable  does 
not  establish  an  error  of  fact  renewable  by  error  coram  nobis  in  the 
instant  case. 

was  made  that  a  defense  wma  not  present 3d  due  to  an  error  of  Judgment 

on  the  part  of  accused.  The  court  there  said; 

1  hile  the  motion  provided  for  in  section  89  of  the  rraetice 
Act  to  correct  errors  of  f*ict  may  be  availed  of  by  a  party  who  without 
fault  or  negligence  has  be*n  prevented  from  making  a  defense,  yet 
the  motion  is  not  intended  to  relieve  a  party  from  the  consequences 
of  his  own  negligence.' 


C^he  petitioner  was  a  doctor  of   medicine  regularly  practicing  his 

profession  up  to  the  time  of  trial.  Consequently,  it  should  be  presumed 
thfst  as  a  professional  man  he  kept  up  with  thf  progress,  new  develop- 
ments and  new  practices  in  the  science  of  medicine.  The  petitioner 
does  not  Justify  hie  negligence  either  for  his  failure  to  keep  informed 
in  matters  appertaining  to  his  crofession  or  for  his  failure  to 
present  the  evidence  now  desired.  The  petition  In  question  discloses 
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that  the  evluenoe,  which  petitioner  eeeke  to  present  goes  to  an 

Issue  of  feet  which  «*  fully  adjudic-  te8  and  henoe  not  rellevable  by 

error  coram  nobly,  the  Issue  being  whether  or  not  the  prosecutrix 

was  pregnant  with  child.  The  -uprome  Court  opinion  discloses  that 

the  issue  of  pregnancy  wa«  established  by  proof  independent  of  and  in 

addition  to  the  opinion  evidence  of  the  doctor.  As  before  stated, 

the  proof  showed  sots  of  sexual  intercourse  with  a  named  man  as  of 

a  certain  date,  cessation  of  manses  immediately  thereafter  and  during 

ft  threecmonth  period  prior  fee  attending  defendant/petltioner,  certain 

nervous  and  functional  disorders  suffered  after  the  sessation  of  the 

■eases;  also,  that  defendant  ;shyra»n  stated  she  was  pregnant;  and 

finally,  bleeding  and  passing  water  and  large  olots  of  blood  vaginally 

after  the  removal  of  g  catheter  which  had  be<en  inserted  into  the 

victim's  womb  by  way  of  the  cervix.  In  the  case  of  People,  v.  Harvey. 

386  111.  593,  the  Sttpreae  Court  said; 

•There  can  be  no  question  that  the  weight  to  b©  given  the 
testimony  of  experts  Is  to  be  determined  by  the  Jury.   'There  is  no 
rule  of  law  which  requires  them  to  surrender  their  Judgment  or  to 
give  a  controlling  influence  to  the  opinions  of  scientific  witnesses 
.  .  .    ven  if  several  competent  experts  concur  in  their  opinion  and 
no  opposing  expert  evidence  is  offered,  the  Jury  sre  still  bound  to 
decide  theii<uue  upon  their  own  fsir  Judgment  assisted  by  the  state- 
ments ot^the  experts^  .  .  «  Havertheles?,  the  testimony  of  an  expert 
may  not/arbitrarily  rejected,  but,  like  the  evidence  of  every*  other 
witness,  it  is  to  be  considered  by  the  Jurors,  who  are  to  accord  to 
it  influence,  much  or  little,  according  as  it  anneals  to  their 
intelligence  and  impartial  minds  in  view  of  all  the  f»ets  and  circum- 
stances developed  upon  the  trial  and  the  common  knowledge  and 
I  experience  of  mankind,  end,  when  such  common  knowledge  utterly  falls, 
I  the  expert  opinion  may,  of  necessity,  become  controling®  tTTT** 


The  Supreme  Court  on   /rit  of  Error  In  the  instant  ease  considered  the 

Questions  called  to  its  attention  and  the  evidence  In  the  reeord,  and 

determined  the  Question  whether  therv  was  sufficient  evidence  of 

pregnancy  before  the  Jury.   In  Earnest  v.  "tste,  254  1.  If,  777,  the 

Court  of  Criminal  Aopeals  of  Texas  said;  f  28 

"There  are  no  established  rules  known  to  this  court,  or  set 
forth  in  the  testimony  in  this  case,  by  which  nregnancy  may  be  deter- 
mined in  its  earlier  stages,  and  none  by  whioh  we  may  satisfy  ourselves 
that  the  state  h*d  not  made  out  its  ease.   The  cessation  of  menstruation 
in  a  healthy  young  woman  following?  freouent  acts  of  intercourse  with 
a  man,  coupled  with  the  statement  after  examination  by  one  whose 
profession  makes  him  an  •*p«rt|  to  the  effect  that  a  baby  was  started, 
would  seem  to  make  It  reasonably  certain  thet  the  Jury  was  not  without 
Justification  for  their  finding  that  prosecutrix  was  pregnant. 1    ,  *.»_, 
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It  was  upon  this  question  th<  t  the  Jury  had  to  pass  In  the  case,  and 
it  would  seem  th  t  the  evidence  before  it  was  sufficient  for  the 
Jury  to  find  the  defendant  guilty.  Th*   faot  tfeat  petitioner  believed 
the  pregnancy  test  to  be  reliable  does  not  excuse  his  lack  of  diligent 
preparation  for  trial,  nor  show  an  excusable  mistake  without  negligence. 
Petitioner's  admission  that  the  test  is  2S.f  'correct  Is  an  .'acknowledge- 
ment that  the  tsat  made  in  the  instant  case  could  have  been  correct, 
hence  showing  that  the  result  of  the  trial  could  not  have  bean 
different.  The  matter  sought  to  be  raised  refers  to  U  imsue  p.?n*sring 
on  the  fsce  of  the  record,  and  which,  from  the  facts  apne  ring  in 
evidence,  we  believe  has  been  fully  and  finally  adjudicated  in  this  case. 


There  is  a  case  called  to  our  attention  by  the  State  which 
will  he  of  some  sld  in  determining  th©  pueation^  that  of  people  v. 
'■vlUlams.  242  111.  197,  In  that  ease  defendant  claimed  his  failure 
to  present  evidence  of  en  alibi  was  because  he  had  been  unable  to 
remember  where  he  was  at  the  time  of  the  coral sul on  of  the  offense, 
but  the  Supreme  Court  hal 3,  th*  t  such  facts  were  insufficient  for  t 
new  trial.  Here  the  petitioner  olalms  that  hie  failure  to  present 
evidence  challenging  opinion  evidence  on  the  Issue  of  oregnancy  was 
because  he  made  a  mistake  of  Judgment  and  assumed  it  wouldn't  have 
availed  him  anything. 

Counsel  for  the  state  contend  fthmt  the  defendant  has  shown 
by  his  petition  thst  he  made  an  error  in  Judgment  when  he  .fsiled  to 
present  evidence  to  show  that  the  &ntuitrin-3  test  was  unreliable, 
etltioner  contends  that  they  have  gone  outside  the  record,  to  su 
this  contention.  However,  it  does  appear  from  the  petition  itself 
that  the  attention  of  the  court  was  directed  to  the  opinion  of  the 
Supreme  Court  in  People  v.  chym&n.  ?74  111.  292,  wherein  the  Judgment 
of  conviction  was  reviewed,  end  it  would  seem  thst  such  direction 
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Justified  the  oourt  in  reading  the  Supreme  Court  opinion  to  determine 

the  facts  as  therein  stated.  It  would  seem  from  such  citation  of 

this  opinion,  and,  being  the  same  case  and  involving  the  very  puestion 

called  to  our  attention  in  the  instant  appeal,  thet  this  court  is 

Justified  in  considering  such  upreme  Oourt  opinion  on  the  ouestlons 

before  th*t  vourt.  There  is  a  provision  in  /'ec.  IS,  /ar.  vl  of 

j4h*?a*  37  on  Courts,  111.  «ev.  Stat.  1941p«^t;  "in  the  decisions     ,r\ 

of  cases  submitted  to  the  Supreme  "onrt,  the  opinions  of  the  Justices  : 

shall  be  delivered  In  writing,  and  filed  with  the  other  papers. 

Such  opinions  shall  also  be  spread  at  large  upon  the  records  of 

the  eourtHj  Therefore,  the  opinion  is  a  pert  of  the  records  to 

whloh  petitioner  makes  reference,  and  as  ws  have  stated,  we  believe   « 

ve  are  Justified  in  considering  the  opinion  of  the  3uprem?  ^ourt 

ss  filed  and  the  effect  it  would  have  in  the  Instant  case  on  the 

petition  and  Question  before  this  oourt. 

Under  the  circumstances,  we  are  of  the  opinion  that  the 
trial  court  was  not  in  error  in  dismissing  the  petition  upon  motion 
of  the  State.  The  order  of  dismissal  is  affirmed,  vvi 
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MR.   JU...:  .  IHJ08  01  BUT. 

Si  H  §  fe&jflg 

Tale  la  an  appeal  by  Peter  B.    Sehyisan  from  an  order  of  the 
Criminal  Court  of  Cook  County  diealsrelag  a  Petition  &n&  Motion  of 
Peter  B.   achyaan  and  Horace  B.  Hannon  in  the  nature  of  a  writ  of  error 
coram  noble  asking  the  vacation  of  a  judgment  of  conviction  of  the 
crime  of  abortion  because  of  alleged  errors  in  fact  set  out  in  the 
Motion  and  Petition,     since  the  filing  of  said  Petition,  Horace  B. 
Hannon  has  died,   and  his  death  suggested  of  record. 

The  facte  as  they  appear  are  that  Doctors  Peter  ft.  schyman 
and  Horace  Hannon  were  indicted  in  the  Criminal  Court  of  Cook  County 
on  September  16,  1938  for  the  criae  of  abortion  upon  a  woman  alleged 
to  be  pregnant.  On  the  trial  a  Br.  Bernard  J.  Froellch  testified 
for  the  state  that  he  applied  a  pregnancy  test,  known  to  the  medical 
profession  as  the  Antultrln-j  akin  Test,  and  from  the  result  of  that 
test  gave  It  as  his  opinion  that  the  prosecutrix  was  pregnant.  Peti- 
tioner contends  that  the  testimony  of  or.   Froelteli  was  the  only 
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testimony  in  sup  ort  of  the  allegation  of  pregnancy.   Dr.  Hawkins  testi- 
fied for  the  State  that  after  the  supposed  abortion  he  found  no  fetus 
or  sign  of  placental  tissue* 

Defendants  were  found  guilty  sik  sentenced,  upon  the  Terdlct 
of  the  Jury  from  one  to  ten  years  in  the  penitentiary.  Their  conviction 
was  reviewed  by  the  Supreme  Court  on  writ  of  Srror  and  the  Judgment  af- 
firmed on  a  per  curiam  opinion  r^nAevA   at  the  April  1940  term,  t  nd  re- 
hearing was  denied  at  the  October  1940  term.   (People  v.  Jchymaa,  374 
111.  292.)  The  mandate  of  the  Court  was  stayed  from  time  to  time  until 
August  13,  1941,  during  which  time  defendants  were  out  on  bond.  This 
petition  was  filed  on  August  8,  1941,  on  which  day  J>r.  Horace  B,  Hannon 
died.   Dr.  i'eter  B.  Jehyman  (appellant  here)  is  now  in  the  penitentiary 
serving  his  sentence  under  this  conviction. 

Petitioner  contends  that  the  Antultrin-3  test  supplied  the 
sole  proof  of  pregnancy,  and  thst  since  the  trial  scientific  tests  have 
shown  the  Antuitrin-3  Skin  test  to  be  as  high  as  f0   erroneous.  Peti- 
tioner states  that,  there  baring  been  no  issue  made  as  to  the  accuracy 
of  the  Antultrin-3  test  on  the  trial,  its  scientific  accuracy  haying 
been  assumed,  and  the  conviction  having  been  based  upon  its  assumed 
accuracy,  and  it  subsequently  having  been  scientifically  ascertained 
and  proven  that  the  test  is  72%   erroneous,  the  question  here  presented 
is  whether  the  defendant  can  under  such  circumstances  be  relieved  of 
such  a  conviction  by  a  motion  in  the  nature  of  a  writ  of  iirror  .coram 
noble.  It  is  suggested  that  the  court  was  led  to  tsite  judicial  cog- 
nizance of  the  supposed  fact,  that  such  method  of  determining  pregnancy 
had  been  so  far  scientifically  established  by  teat  and  experience  that 
it  could  be  judicially  noticed  as  a  means  of  supplying  proof  of  preg- 
nancy. Petitioner  contends  that  the  error  here  complained  of  is  one 
of  fact  and  is  such  error  as  is  within  the  purview  of  section  H  of 
the  Civil  Practice  Act  and  within  the  principle  governing  relief  in 
such  Cases,  and  within  the  field  of  error  which  the  motion  in  the 
nature  of  a  writ  of  arror  coram  nobis  provision  of  the  statute  was 
designed  to  relieve. 
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The  petitioner  suggests  that  the  motion  In  the  nature  of  a 
Writ  of  Error  coram  noble  le  proper  for  relief  against  a  Judgment  where 
the  court,  counsel,  litigants  and  witnesses  hare  mistakenly  assumed  the 
exlstenoe  of  a  soientlflo  test,  upon  which  proof  of  some  ultimate  fsot 
necessarily  rests,  when  later  it  is  shown  that  suoh  supposed  soientlflo 
feet  is  in  reality  a  scientific  error. 

The  State,  in  reply  to  petitioner';  contentions,  suggests 
that  the  criminal  court  conviction  $$i   not  rest  upon  opinion  evidence 
alone  to  establish  the  fact  of  pregnancy.  ?h®  Supreme  Court  decision, 
which  was  made  a  part  of  the  petition  by  reference,  disclosed  aets  of 
sexual  intercourse  with  a  named  man,  followed  by  a  cessation  of  menses 
during  the  three-month  period  prior  to  attending  the  defendant  doctor, 
oerteln  nervous  and  functional  disorders  suffered  after  the  cessation 
of  the  menses*  and  bleeding  and  passing  water  and  large  clots  of  blood 
vaginally  after  the  removal  of  a  catheter  which  had  been  inserted  into 
the  victim's  womb  by  way  of  the  cervix.  By  way  of  reply,  the  state 
suggests  that  a  test  allegedly  28>  reliable  does  not  establish  an  error 
of  fact  rellevable  by  error  coram  nobis  in  the  Instant  case. 

In  the  ease  of  People  v.  Bruno.  546  111.,  449,  the  claim  was 

made  that  a  defense  was  not  presented  due  to  an  error  of  judgment  on 

the  part  of  accused.  The  court  there  said: 

"While  the  motion  provided  for  in  section  39  of  the1  fraotlee 
Aet  to  correct  errors  of  fact  may  be  availed  of  by  a  party  who  without 
fault  or  negligence  has  been  prevented  from  making  a  defense,  yet  the 
motion  is  not  Intended  to  relieve  a  party  from  the  consequences  of  his 
own  negligence. ■ 

The  petitioner  was  a  doctor  of  medicine  regularly  practicing  hi*  pro- 
fession up  to  the  time  of  trial.  Consequently,  it  should  be  presumed 
that  as  a  professional  man  he  kept  up  with  the  progress,  new  develop- 
ments and  new  practices  in  the  science  of  medicine.  the  petitioner  does 
not  Justify  his  negligence  either  for  his  failure  to  k*ep   informed  In 
matters  appertaining  to  his  profession  or  for  his  failure  to  present 
the  evidence  now  desired.  The  petition  in  question  discloses  that  the 
evidence,  which  petitioner  seeks  to  present  goes  to  an  issue  of  fact 
which  was  fully  adjudicated  and  hence  not  relievable  by  error  coram  nobis* 
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the  issue  beinj/  whether  or  not  th«  prosecutrix  was  pregnant  with  child. 
The  Supreme  Court  opinion  discloses  that  the  issue  of  pregnancy  was  es- 
tablished by  proof  independent  of  an  in  sedition  to  the  opinion  evi- 
dence of  the  doctor.  As  before  stated,  the  proof  showed  acts  of  sexual 
intereouree  with  a  named  man  as  of  n  certs  in  date,  cessation  of  menses 
immediately  thereafter  and  during  a  three  month  period  prior  to  attend- 
ing  defendant-petitioner,  certain  nervous  and  functional  disorders 
suffered  after  the  cessation  of  the  menses;  also,  that  defendant 
Johyman  stated  she  wae  pregnant;  and  finally,  bleeding  and  passing 
water  and  large  clots  of  blood  vaginally  after  the  removal  of  a  catheter 
which  had  been  inserted  into  the  victim's  womb  by  way  of  the  cervix. 
In  the  ease  of  People  v.  Harvey,  286  111.  69S,  the  uiipreme  Gourt  said; 

"There  can  be  no  question  that  the  weight  to  be  given  the 
testimony  of  experts  is  to  be  determined  by  the  jury.   'There  is  no 
rule  of  law  which  requires  them  to  surrender  their  judgment  or  to 
give  a  controlling  Influence  to  the  opinions  of  scientific  witnesses. 
*  «  *  iiven  if  several  competent  experts  concur  in  their  opinion  and 
no  opposing  expert  evidence  is  offered,  the  Jury  are  a till  bound  to 
decide  the  issue  upon  their  own  fair  judgment  assisted  by  the  state- 
ments of  the  experts.  *  *  *  Nevertheless,  the  testimony  of  an  expert 
may  not  be  arbitrarily  rejected,  but,  like  the  evidence  of  every  xx&x 
asms  other  witness,  it  is  to  be  considered  by  the  Jurors,  who  are  to 
accord  to  it  influence,  much  or  little,  according  as  it  appeals  to 
their  intelligence  and  Impartial  minds  in  view  of  all  the  facts  and 
circumstances  developed  upon  the  trial  and  the  com  ion  knowledge  sn& 
experience  of  mankind,  and,  when  such  common  knowledge  utterly  fails, 
the  export  opinion  may,  of  necessity,  became  controlling.  *  •  ■ ' ■ 

The  Supreme  Court  on  writ  of  irror  in  the  ins tent  case  considered  the 
questions  called  to  its  attention  ?n&   the  evidence  in  the  record,  and 
determined  the  question  whether  there  was  sufficient  evidence  of  preg- 
nancy before  the  Jury.   In  Earnest  v.  State .  224  :.  .  777,  the  Gourt 
of  Criminal  Appeals  of  Texas  said: 

"There  are  no  established  rules  knoim  to  this  court,  or  set 
forth  in  the  testimony  in  this  ease,  by  which  pregnancy  may  b©  deter- 
mined in  its  earlier  stages,  and  none  by  which  we  may  sstlsfy  ourselves 
that  the  state  had  not  made  out  its  ease.  The  ceesstlon  of  menstrua- 
tion in  a  healthy  young  woman  following  frequent  acts  of  intercourse 
with  a  man,  coupled  Kith  the  statement  after  examination  by  one  whose 
profession  makes  him  an  expert,  to  the  effect  that  a  baby  was  started, 
would  seem  to  make  it  reasonably  certain  thet  the  Jury  was  not  with- 
out Justification  for  their  finding  that  prosecutrix  wae  pregnant.* 

It  was  upon  this  question  thmt  the  Jury  h  a  to  pass  in  the  ease,  and 

it  would  seem  that  the  evidence  before  it  was  sufficient  for  the  Jury 

to  find  the  defendant  guilty.  The  fact  that  petitioner  believed  the 
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pregnancy  test  to  be  reliable  does  not  excuse  his  lack  of  diligent 
preparation  for  trial,   nor  show  an  excusable  mistake  v;lthout  negli- 
genoe.     Petitioner's  admission  tturt  the  test  is  28£  correct  is  an  ac- 
knowledgment that  the  test  made  in  the  instant  case  could  have  been 
correct,   hence  showing  that  the  result  of  the  trial  could  not  hove  been 
different.     The  matter  sought  to  be  raised  refers  to  an  issue  appearing 
on  the  face  of  the  record,    and  which,   from  the  facts  appearing  in  evi- 
dence, we  believe  has  been  fully  and  finally  adjudicated  in  this  ease. 

There  is  a  case  called  to  our  attention  by  the   State  vhich 
will  be  of  some  aid  in  determining  the  question  -  that  of  i «ople  v. 
.llllams,   242  111.   197.     Is  thst  case  defendant  claimed  his  failure 
to  present  evidence  of  an  alibi  was  because  he  had  been  unable  to  re- 
member where  he  was  at  the  time  of  the  coBuaisssion  of  the  offense,   but 
the  supreme  Court  held  that   such  facts  were  insufficient  for  a  new 
trial.     The  counsel  for  the  'itate  urges  that  here  the  petitioner  claims 
that  his  failure  to  present  evidence  challenging  opinion  evidence  on 
the  issue  of  pregnancy  was  because  he  made  a  mistake  of  judgment  and 
assumed  it  wouldn't  have  availed  him  anything. 

Counsel  for  the  State  contend  that  the  defendant  has  shewn 
by  his  petition  that  he  made  an  error  in  Judgment  when  he  failed  to 
present  evidence  to  show  that  the  Antuitrin-i  test  was  unreliable. 
Petitioner  contends  that  they  have  feoae  outside  the  record,    to  support 
this  contention.     However,    it  does  appear  from  the  petition  itself 
that  the  attention  of  the  court  was  directed  to  the  opinion  of  the 
Supreme  Court  in  People  v.    iiehyman,   574  111,  202,   wherein  the  Judgment 
of  conviction  wae  reviewed,   and  it  would  seem  tfcat  such  direction  Jus- 
tified the  court  in  reading  the  Supreme  Court  opinion  to  determine  the 
fscts  as  therein  stated.     It  would  seem  from  such  citation  of  this 
opinion,   and,  being  t> e  same  ease  and  involving  the  very  cueftion 
called  to  our  attention  in  the  instant  appeal,   that  this  court  is  jus- 
tified in  considering  cueh  Supreme  Court  opinion  on  the  questions  be- 
fore the  court.     There  is  a  provision  in  aee.  16,  far.   21  of  Chap.  37 
on  Courts,   Ilx.      cV.    :>tat.   1941,   that}      Mln  the  decisions  of  eases 
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submitted  to  the  Supreme  Court,  the  opinions  of  the  Justice*  shall 
be  delivered  In  writing,  and  filed  with  the  other  papers.  i>ueh 
opinions  shall  also  be  spread  at  large  upon  the  records  of  the  court." 
Therefore,  the  opinion  is  a  part  of  the  reoords  to  which  petitioner 
Bakes  reference,  and  as  ve  have  stated,  v«  believe  ve  are  Justified 
in  considering  the  opinion  of  the  Supreme  Court  as  filed  and  the 
effect  it  would  have  in  the  instant  ease  on  the  petition  and  question 
before  this  court. 

Under  the  circumstances,  we  are  of  the  opinion  that  the 
trial  court  was  not  in  error  in  dismissing  the  petition  upon  action 
of  the  State,  fhe  order  of  dismissal  is  affirmed,  and  the  opinion 
of  the  court  as  herein  corrected  is  adhered  to  on  petition  for  re- 
hearing. 

in  i  mini , 

BUHK2,    f.J.,    and  KXL2.Y,    J,    CONCUR. 
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31  5  I. A 

MJ-BMAMEL  MORTOvm   DISTRIBUTOR';,    IPC,,        ) 

a  oorp.,  )       JK*H&  PROM 

v.        T^>     "**^4*-^^       owMJquI 

RB-EMAMEL  CORPORA£SWfff  '\: |       Jl. 

.•^Defendant  -  Anpellant. 

MR,  JUSTICE  REBEL  DELIVERED  TKE  OrlSIGp  OP  1       lit 

This  is  an  appeal  by  the  defendant  from  an  order  for  an 

interlocutory  injunction  entered  in  the  Circuit  Court  of  Cook  County 

on  May  15,  1942,  upon  a  verified  complaint  filed  «ay  12,  1942,  On 

May  13,  1942,  complainant  notified  defendant  that  it  would,  on  May 

14,  1942,  move  thst   a  temporary  injunction  should  issue  as  prayed 

for  in  its  complaint,  Defendant  appeared,  and  the  Court,  upon 

consideration  of  the  verified  complaint  and  the  argument  of  counsel 

for  the  respective  parties,  entered  the  order  for  the  reversal  of 

which  this  appeal  is  prosecuted, 

&a  suggested  by  defendant,  in  view  of  the  fact  that  the 

order  for  injunction  is  based  solely  upon  the  verified  complaint, 

it  is  proper  and  necessary  to  set  forth  that  pleading  at  some  length. 

Paragraph  One  of  the  complaint  merely  alleges  the  corporate  existence 

of  plaintiff,  and  paragraph  Two  the  like  existence  of  defendant, 

both  of  which  facts  are  admitted.  In  paragraph  Three  it  is  said; 

•That  on  the  25th  day  of  August,  1941,  for  good  and  valuable 
consideration,  each  to  the  other  in  hand  r-aiS,  and  in  consideration  of 
the  plaintiff  purchasing  the  business  owned  by  the  plaintiff  at  3221 
H,  Ashland  Ave,,  Chicago,  Illinois,  plaintiff  and  defendant  herein 
entered  into  a  written  agreement,  a  copy  of  which  is  hereto  attached 
and  expressly  made  a  part  hereof  as  Exhibit  •A1,* 

A  reference  to  the  written  contract  establishes  thst;  it  states  that 

it  is  made  "in  consideration  of  the  reciprocal  undertakings,  covenants 

and  agreements  as  hereinafter  set  forth.*  Paragraph  Four  of  the 

complaint  alleges  "that  pursuant  to  the  agreement  hereinabove  referred 
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to  as  Exhibit  'A1  the  plaintiff  entered  Into  the  retail  paint  business 

and  engaged  in  an  intensive  campaign  to  promote,  advertise  and  sell 

exclusively  the  products  referred  to  in  the  said  agreement,  and 

carried  out  all  of  the  terse  of  the  said  agreement  hereto  attached 

and  referred  to  as  Exhibit  'A*  which  were  incumbent  upon  the  plaintiff 

to  perform".  Paragraph  Five  alleges: 

"That  in  accordance  with  the  terms  and  conditions  of  the 
eontraot  hereinabove  referred  to  the  plaintiff  was  to  oe  the  exclusive 
dletributor  for  all  products  bearing  the  trademarks  or  tradenames} 
'Nu-Knamel',  'star  Brite',  or  •Community*  within  the  territory 
described  in  said  Exhibit  •a1," 

The  complaint  then  further  alleges 8 

*6,  That  on  to-wlt:   April  16,  1948,  the  defendant  corpor- 
ation forwarded  unto  the  plaintiff  a  letter,  copy  of  which  is  hereto 
attaohed  as  Exhibit  'B',  by  virtue  of  which  said  letter  the  defendant 
arbitrarily,  and  without  Justification,  abrogated,  breached  and 
cancelled  the  contract  by  and  between  the  parties  hereto* 

"?♦  That  prior  to  April  30,  1948,  the  exact  dates  of  which 
are  unknown  to  the  plaintiff,  but  which  will  be  more  specifically  set 
forth  at  the  hearing  in  the  above  entitled  cause,  the  defendant,  in 
violation  of  Its  agreement  hereinabove  referred  to  as  xhiblt  •#>», 
authorised  and  empowered  other  and  divers  persons  to  engage  in  the 
sajie  of  the  products  manufactured  and  distributed  by  the  defendant 
corporation  within  the  territory  exclusively  reserved  unto  the 
plaintiff  as  the  authorised  exclusive  distributor  for  the  products 
of  the  defendant  corporation,  as  more  fully  set  forth  in  Exhibit  •A*, 
and  thtt  on  or  about  the  6th  day  of  May,  1942,  the  defendant  corpora- 
tion forwarded  unto  the  nlalntiff  s  letter,  copy  of  which  is  hereto 
attached  as  -xhiblt  •0*  and  expressly  made  a  part  hereof,  and 
immediately  thereafter  informed  the  olaintiff  that  it  would  not  sell 
any  of  its  products  to  the  plaintiff*  corporation. 

"8,  That  by  virtue  of  the  fact  that  the  contract  between 
the  parties  hereinabove  referred  to  required  the  olaintiff  to  deal 
with  the  products  and  branded  merchandise  manufactured  and  distributed 
exclusively  by  the  defendant  coroorstion,  the  olaintiff  has  established 
a  great  amount  of  good  will  In  the  territory  assigned  to  it  in  the 
eontraot  between  the  parties  hereto,  and  that  by  further  reason  of 
the  fact  thet  the  Plaintiff  has  refused  to  sell  any  of  its  products 
unto  the  plaintiff,  the  defendant  will  be  una:  Is  to  continue  in 
business  and  will  suffer  irreparable  damage,  the  effect,  nature  and 
amount  of  which  is  uncertain  and  difficult  of  ascertainment;  that  in 
addition  thereto,  these  acts  on  the  part  of  the  defendant  corporation 
constitute  a  dlreot  violation  of  the  terms  of  the  contract  above 
referred  to  as  .xhiblt  •A1,  and  have  caused  and  will  cause  great  and 
Irreparable  injury  to  the  plaintiff  in  that  by  reason  of  the  extensive 
advertising  and  sales  promotion  work  done  by  the  plaintiff  and  that 
the  defendant  corporation  through  its  other  and  divers  distributors 
who  are  now  selling  the  products  of  the  defendant  corporation  within 
the  territory  exelusively  reserved  unto  the  plaintiff  as  per  Exhibit 
*A»,  are  in  direet  competition  with  the  plaintiff,  and  that  the 
damages  resulting  from  the  wrongful  acts  of  the  defendant  corporation 
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are  In  their  nature  uncertain,  difficult  of  ascertainment  and  of  a 
nature  too  speculative  to  be  covered  by  a  suit  at  lav,  and  that 
therefore  the  plaintiff  h&e  no  adequate  remedy  in  a  suit  at  lav." 

The  complaint  concludes; 

•Wherefore,  plaintiff  prays! 

"(a)  That  this  Honorable  Court  Issue  an  interlooutory 
injunction  restraining  the  defendant  from  selling  the  v  rious  oroduets 
Bet  forth  In  the  contract  hereinabove  referred  to  ae  exhibit  'a1  to 
any  other  person  other  than  the  plaintiff  for  resale  within  the 
territory  reserved  In  the  said  contract  unto  the  plaintiff  as  the 
exclusive  distributor,  until  further  order  of  the  Court. 

•(b)  That  thia  Honorable  ^ourt  issue  a  mandatory  Injunction 
compelling  the  defendant  corporation  to  continue  selling  and  supplying 
Merchandise  to  the  olaintiff  pursuant  to  the  t*rms  of  the  said 
contract  hereinabove  set  forth  as  xblbit  •*•,  so  that  the  olaintiff 
corporation  will  be  able  to  oontlnue  its  business  until  further  order 
of  the  court. 

Mo)  That  this  Honorable.  Court,  upon  a  full  hearing,  grant 
unto  the  plaintiff  auch  permanent  injunction  as  equity  shall  require, 
and  ma  to  the  court  shall  seem  meet* 

*(d)  That  thia  Honorable  Court  enter  such  further  or&ere 
and  grant  auch  other  and  further  relief  ae  may  be  required  -and  as  to 
the  court  shall  aeem  meet." 

Attached  to  the  complaint  la  the  affidavit  of  0.  &.  Anderson,  who 

swears  that  he  la  the  duly  authorized  agent  of  the  plaintiff;  "that 

he  has  read  the  foregoing  complaint  by  him  subscribed,  knows  the 

contents  thereof  and  that  the  ame  la  true." 

Baaed  solely  on  the  allegations  of  the  complaint,  the  trial 

court  entered  the  following  order,  to  reverse  which  this  aope&l  is 

prosecuted: 

•This  cause  Coming  On  to  Be  Heard  on  the  Complaint  and  Motion 
of  Nu-^namel  Nortown  i-ietrlbutor»,  Inc.,  a  corporation,  olaintiff  in 
the  above  entitled  cause  by  Blum  *  Jaoobaon,  its  attorneys,  and  upon 
due  and  proper  notice  of  the  a  lictlon  for  writ  of  mandatory 
Injunction  having  been  given  to  the  defendant  and  both  parties 
plaintiff  and  defendant  having  appeared  in  open  court,  and  the  court 
having  heard  the  arguments  of  counsel  and  being  fully  advlaed  in  the 
premises,  and  the  court  finding  that  the  rights  of  the  plaintiff  will 
be  unduly  prejudiced  and  that  the  plaintiff  will  euffer  Inseparable 
damage  if  a  mandatory  writ  of  injunction  be  not  issued  Immediately; 

•It  Is  Hereby  Ordered  that  the  Clerk  of  this  Court  issue 
a  mandatory  writ  of  injunction,  without  bond,  (it  appearing  to  the 
Court  that  for  good  cause  shown  that  said  writ  of  mandatory  injunction 
ought  to  be  granted  without  bond, )  compelling  the  defendant,  Nu-*-namel 
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Corporation,  to  sell  and  continue  selling  and  supplying  merchandise 
to  the  plaintiff  pursuant  to  the  terms  ot   the  contrast  between  the 
parties  plaintiff  and  defendant  hereto,  s  oooy  of  which  Is  set  forth 
and  attached  to  the  oomolaint  heretofore  filed  herein  as  Exhibit  •A* 
and  to  continue  making  such  sales  unto  the  defendant  until  the 
further  order  of  this  court,  upon  the  Issues  Joined. * 

Appellant  oontends  that  the  order  granting  Injunctive  relief, 
without  bond,  violated  the  express  terms  of  the  statutes  of  this  State; 
that  the  vital  allegations  in  Paragraph  &ight  of  the  Complaint  herein 
are  not  expressed  In  proper  ^ngllsh  language,  but  that  they  are  self- 
oontradlotory  and  meaningless;  that  the  ordsr  entered  by  the  trial 
court  based  upon  the  complaint  herein,  and  the  exhibits  thereto 
attached,  is  likewise  self-contradictory  and  v- s  entered  inadvertently; 
that  the  eoaplaint  herein  is  in  other  respects  insufficient  to  Justify 
the  entry  of  an  order  for  a  temporary  injunction;  thst  the  eoaplaint 
herein,  and  the  exhibits  attached  thereto,  shows  that  olalntiff  has 
a  eoaplete  and  adeouate  remedy  at  law;  and  finally  that  on  the  matters 
appearing  In  this  record  no  mandatory  writ  of  injunction  should  have 
Issued, 

'^lth  regard  to  appellant's  contention  that  the  injunctive 

order  was  Issued  In  violation  of  the  express  terms  of  the  statute, 

it  Is  submitted  that,  by  Section  8,  Chapter  89  of  the  Revised  Statutes 

of  Illinois,  1941,  before  an  injunction  shall  issue  to  enjoin  a  judgment 

the  plaintiff  shall  give  bond  in  double  the  amount  of  such  judgment 

with  sufficient  surety,  apnroved  by  the  court,  judge  or  master, 

conditioned  for  the  payment  nf  all  monies  and  costs  due  to  the  owner 

of  the  judgment,  and  such  damages  as  may  be  awarded  against  the  plain- 

tiff  in  ease  the  injunction  is  dissolved;  and  that  section  9  of  that 

aot  provides: 

"In  all  other  casss  before  an  Injunction  shall  issue,  the 
plaintiff  shall  give  bond  in  such  penalty  and  upon  such  condition  and 
with  such  security  as  may  be  required  by  the  court.  Judge  or  master, 
granting  or  ordering  the  injunction.  Provided,  bond  need  not  be 
required  when  for  good  oause  shown,  the  court,  Judge  or  master,  is  of 
opinion  that  the  injunction  ought  to  be  granted  without  bond," 

As  an  authority  for  appellant's  position,  the  ease  of  *ellogg  v. 

Kellogg,  £95  111,  Apt>,  3gg#  i8  eited,  where  the  court  in  construing 

this  B* >  atory  provision  said: 
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"As  appears  froa  the  order  itself,  the  part  of  the  order 
providing,  'that  for  good  cause  shown  in  the  petition,  petitioner  is 
excused  froa  giving  bond*  does  not  comply  with  the  statutory  provision 
Just  emoted  (Chao.  69,  see.  9,  Injunctions). 

"The  petition  Itself  and  the  amendment  thereto  do  not  state 
any  facts  froa  whleh  it  would  appear  there  was  Justification  for 
that  oart  of  the  order  directing  that  the  petitioner  be  excused  froa 
giving  bond. 

**■  p»°fr  v»  JlSSK*  214  HI*  *PP«  41,  the  court  on  the  question 
of  granting  an  injunction  without  bond  said:  'Again,  the  injunction 
was  granted  without  bond  and  no  reason  for  waiving  the  requirement  of 
the  statute  that  a  bond  should  be  exacted  is  found  in  the  order,  nor 
does  any  re -son  for  dispensing  with  a  bond  aooesr  In  the  supplemental 
bill  or  by  any  affidavit  supporting  the  same.'" 

And  in  vaecner  v.  Ofcner.  306  111.  -V>.  601,  the  court  esid: 

"We  are  further  of  opinion  that  the  eourt  should  have  required 
plaintiff  to  give  bond  as  the  statute  provides.   >he  statute  is  olaln 
and  unambiguous  and  should  be  followed.   *he  fact  that  the  order  appealed 
froa  provided  that  the  injunction  issue  'without  notice  and  without 
bond  for  good  cause  shown*  is  wholly  insufficient  since  no  good  cause 
is  shown  by  the  record." 

To  the  saae  offset  is  the  cited  ease  of  &es8ji,,e  v.  ^lcott.  SOS  111, 

App.  627.  The  »  oellant  subaits  that  in  the  light  of  the  foregoing 

oases,  the  order  was  lnprovl  tently  entered,  and  that  its  entry  violates 

the  express  terms  of  the  statute. 

The  plaintiff's  reply  to  the  suggestions  offered  by  defendant. 

In  support  of  defendant's  position  that  the  injunctional  order  of  May  15, 

1942  without  bond  is  in  violation  of  the  terms  of  the  statute  for 

failure  to  set  up  facta  to  Justify  the  terms  of  the  order  "without  bond 

for  good  cause  shown",  is,  after  quoting  section  9V  Ch,  69,  111.  3ev, 

Stat.  1941,  to  cite  the  ease  of  iflpgreqn  v.  ox,,  et  al..  177  111.  App. 

141,  in  suooort  of  plaintiff's  position  that  the  court  acted  oroperly 

In  issuing  the  injunctional  order  without  bond.  In  the  ^eperson  case 

the  court  said: 

"It  is  urged  that  the  court  erred  In  ordering  that  the 
injunction  should  issue  without  bond.  We  are  of  the  onlnlon  that  under 
the  facts  and  circumstances  shown  in  the  ^ill  of  ^omolalnt  as  to  the 
nature  of  the  relief  sought,  and  the  'situation  of  the  parties, 
complainant  and  defendants,  the  Court  did  not  ebusa  Its  discretion  in 
ordering  that  the  injunction  issue  without  bona.  Mo  soeoial  damages 
could  result  to  ap oellant s  from  restraining  the  prosecution  of  the 
action  at  law  other  than  those  occasioned  by  mere  delay  *  •  *  If  upon 
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a  sufficient  shoving  an  injunction  bond  should  be  required,  the 
Chancellor  before  when  the  case  Is  pending*  may  order  ■  bond  to  be 
given  upon  euch  terms  and  conditions  as  may  be  Just  and  eouitable. 
That  is  a  matter  still  within  th<?  control  of  the  Chancellor,  and 
we  must  assume  that  it  will  be  properly  exercised," 

''-e  quite  agree  with  the  above  quotation  made  by  plaintiff,  but  really 

the  question  involved  is  what  facts  arc  shown  that  would  Justify  the 

court  in  exercising  its  discretion  in  excusing  plaintiff  from  giving 

bond.  It  does  not  appear  from  anything  which  we  have  been  able  to 

learn  from  the  record  that  there  are  any  facts  to  Justify  the  exercise 

of  such  discretion  in  directing  that  thelnjunction  issue  without  bond 

upon  good  cause  shown.  In  the  case  of  AesBle  v,  ;fc!cojtt  305  111. 

App.  627,  the  court  said,  in  part: 

"  *  *  *  these  allegations,  in  our  opinion,  would  not  author- 
ize the  issuance  of  the  preliminary  injunction  without  notice  and 
certainly  not  without  bond,  evidently  the  oh&ncellor,  upon  the 
motion  to  dissolve,  came  to  the  conclusion  that  he  erred  at  the  time 
the  preliminary  injunction  wts  issued  in  not  requiring  a  bond  because 
he  then  made  a  continuance  of  the  preliminary  injunction  conditional 
upon  apnellees  filing  a  ?200.00  bond.  If  the  preliminary  injunction 
should  not  have  issued  without  a  bond,  then  this  subsequent  order  in 
no  way  cures  the  defect.  #  *  *" 

Therefore,  as  we  have  stated,  we  are  of  the  opinion  that  the  court 

erred  in  its  exercise  of  discretion  in  entering  the  order  prayed  for 

by  the  plaintiff  without  bond. 

A  further  question  which  we  regard  as  important  in  passing 

upon  this  appeal  is  whether  a  sandatory  injunction  should  have  been 

issued  upon  the  verified  complaint  and  exhibits  attached  thereto,  and 

we  are  of  the  opinion  that  no  mandatory  injunction  should  have  been 

issued  upon  the  facts  in  this  record*  As  is  urged  by  defendant,  under 

the  circumstances  appearing  In  this  record,  it  is  the  contention  that 

the  granting  of  the  mandatory  injunction  of  May  15th  was  equivalent 

to  an  ordur  specifically  enforcing  the  contract.  Defendant  cites,  as 

authority  that  under  the  law  no  such  order  should  have  been  entered, 

the  case  of  Cleaning  association  v.  'terllng .  Ovejeg.  278  111.  **■>•  70, 

where  the  court  said: 
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"The  rule  is  that  caution  should  be  exercised  in  the 
issuance  of  a  mandatory  injunction  based  uoon  the  sworn  bill  of  eon- 
plaint  al  ne.  The  plslntiff  must  make  out  a  clear  case,  free  fro* 
doubt  or  dispute,  as  a  basis  for  its  issuance.  Where,  as  in  the 
Instant  ease,  complete  relief  may  be  afforded  the  eoaplainant  upon  a 
final  hearing,  unon  the  facts  stated  in  the  bill,  the  plaintiffs  are 
not  entitled  to  a  temporary  injunction  which  is  mandatory  in  character. * 

A*d  in  Alaar  ^bralna  Machine  ^o.  v.  r.  m  W.  Company.  301  111.  flp».  591, 

it  is  said: 

•"Hie  primary  ourpoee  of  issuing  an  injunction  in  any  case 
is  to  maintain  a  stetus  which  exists  and  to  cause  no  change  until  a 
hearing  can  be  had,  but  it  is  not  usually  permissible  as  a  preliminary 
injunction  to  issue  what  is  known  as  a  mandatory  injunction  which  changes 
the  status.  In  addition  to  this  such  multitudinous  and  detailed 
activities  of  individuals  are  not  supervised  and  directed  by  a  court 
of  eouity  and  the  order  directing  that  this  be  done  should  not  have 
been  entered* 

And  thus  it  seems  from  the  suggestions  offered  that  the  defendant  is 

ordered  to  continue  to  manufacture  products  under  the  names  of  "Nu--na«els, 

"Star  Brite"  and  "Community *  and  to  continue  to  sell  them  to  the 

plaintiff  until  the  further  order  of  the  court;  in  other  words  the 

contract  which  defendant  had  expressly  abrogated  because  of  plaintiff* s 

alleged  default,  which  default  plaintiff  nowhere  excuses,  is,  by  the 

injunctive  order  of  May  15,  194E,  restored  to  full  vigor.  Plaintiff, 

however,  contends  that  the  verified  complaint  and  exhibits  Indicate 

that  it  has  no  adequate  remedy  at  law.  Plaintiff  quite  agrees  with 

the  eases  cited  by  defendant  in  support  of  its  position  that  the 

in Junctional  order  does  more  than  reculre  the  maintenance  of  the  status 

quo  and  in  reality  effects  complete  relief  as  t>rayed  for  by  the  plaintiff, 

but  contends  that  the  oases  are  not  controlling  in  the  instant  cause. 

Counsel  for  plaintiff  contends  that  the  mandatory  injunctlonal  order 

merely  maintains  the  status  quo  until  a  full  hearing  of  the  issues* 

However,  when  we  examine  the  order  th&t  wr  s  entered,  the  defendant  is 

compelled  to  manufacture  its  r>roduets  and  continue  to  sell  them  and 

su  ly  merchandise  to  plaintiff  pursuant  to  the  terms  of  the  contract 

between  the  parties,   'he  prayer  of  the  complaint  is  to  the  same 

effect  -  thr.t  is,  that  the  court  issue  a  mandatory  injunction  compelling 
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defendant  to  continue  selling  and  sup  lying  merchandise  to  the 
plaintiff  pursuant  to  the  terse  of  the  Bald  contract,  and  that  the 
court,  uoon  a  full  hearing,  grant  to  plaintiff  sueh  ermanent 
injunction  as  equity  shall  require,  and  ae  to  the  court  shall  see* 
meet.   This  aeans  nothing  more  than  that  defendant  be  compelled  to 
continue  on  asking  sales  under  the  contract* 

For  the  reasons  stated  the  temporary  injunction  order 
entered  May  16,  1942,  is  rerersed. 

om  iss, 

BUHKE,  P.J.  MD   KIL£X,  J.  CQNGBR. 
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Gen.    No.      9781, 


Agenda  No.    7. 


IN  THE 
APPELLATE  COURT    OP   ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,    A."  D.    1942. 


In  the  Mattsr   of   the' 

LEWIS  E.    IEGALCft  TRUST. 


MYRA  H.    PEALE,    et   al.,    Be&ef iciaries, 

Appellants, 

vs. 

"ARTHUR  J.  HUGHES, 


O  1 


O  jl  oii.»  _  JL  O 


Appeal  from 
Circuit  Court, 
Will  County. 


WOLFE,  —   J. 

On  August  7,  1937,  George  Woodruff  as  Successor  Trustee 
of  the  Estate  of  Lewis  E.  Ingalls,  Deceased,  filed  a  petition  in  the 
Circuit  Court,  in  the  proceeding  involving  the  administration  of  the 
Lewis  E.  Ingalls  Trust  for  the  allowance  of  fees  for  his  attorney, 
Arthur  J.  Hughes.   The  amount  sought  by  the  petitioner  for  the  attorney's 
services  was  £15,000.00.   Heretofore  the  sum  of  #8,750.00  had  been 
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allowed  the  trustee  for  attorney's  fees,  and  he  sought  to  have 
an  additional  allowance  of  |>6, 250.00.   Upon  a  hearing,  the  Court 
allowed  him  £1,250.00,  making  a  total  of  ^10,000.00.   Prom  this 
order  the  beneficiaries  of  the  Ingalls  Trust  appealed,  and  George 
Woodruff,  Trustee,  has  filed  a  cross-appeal.   Appellee  insists  that 
the  allowance  of  £1,250.00  additional  as  fees  was  contrary  to  the 
manifest  weight  of  the  evidence,  and  is  insufficient. 

The  record  discloses  that  Arthur  P.  Hughes  was  employed 
as  the  attorney  for  the  Trustee,  George  Woodruff,  to  represent  him, 
and  the  beneficiaries  under  the  trust  estate  of  Lev/is  E.  Ingalls,  in 
prosecuting  the  Joliet  Trust  and  Savings  Bank,  a  joint  trustee,  to 
recover  securities  or  the  value  thereof,  that  said  bank  had  illegally 
purchased  from  themselves.   This  case  is  reported  in  276  111.  App. 
on  Page  445. 

Mr.  Hughes  was  called  as  a  witness  to  testify  as  to  the 
services  he  had  rendered  in  the  estate,  and  the  results  thereof.   Over 
the  objection  of  the  attorney  for  the  appellant,  he  was  permitted  to 
testify  that,  in  his  opinion,  the  sum  of  $15,000.00  would  be  a  reason- 
able fee  for  the  services  that  he  and  his  firm  had  rendered  to  the 
trust  estate.   Also  over  the  objection  of  the  appellants,  Mr.  Hughes 
testified  not  only  as  to  the  time  that  he  had  spent  in  the  prosecution 
of  this  suit,  but  as  to  time  spent  by  his  associates.   It  is  objected 
that  Mr.  Hughes  could  not  have  any  personal  knowledge  of  the  time  that 
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3. 
other  persons  spent  in  the  prosecution  of  this  suit.   He  testified 
from  memory,  for  there  was  no  book  account,  or  other  memoranda  in- 
troduced in  evidence  to  show  the  time  his  associates  actually  spent 
in  the  prosecution,  or  preparation  of  the  case  for  trial.  We  think 
this  evidence  was  improper. 

The  basis  on  which  Mr,  Hughes  gave  his  opinion  that 
^15,000.00  would  be  a  reasonable  fee  for  his  services,  was  that  by 
his  efforts  they  had  recovered  for  the  trust  estate,  a  sum  in  excess 
of  ^128,000.00.   The  corroborative  testimony  of  the  other  attorneys 
who  gave  their  opinion  as  to  what  they  thought  would  be  a  reasonable 
fee  for  such  services  in  Will  County,  Illinois,  also  based  their 
opinion  on  the  assumption  that  ^128,000.00  had  been  recovered  for 
the  trust  estate.   Mr.  Hughes*  testimony  was  very  indefinite  in 
regard  to  the  amount  recovered,  but  the  record  does  not  show  that 
$123,000.00  was  recovered  for  the  estate.   It  will  be  recalled  that 
the  trustees  held  many  securities  and  notes  that  had  been  purchased 
by  the  trustees  from  the  bank,  but  they  were  not  valueless.   In  fact, 
in  the  settlement,  the  trustees  retained  securities  appraised  at 
§69,229.41.   These  securities  were  in  the  hands  of  the  trustees  before 
Mr.  Hughes  entered  the  litigation.   In  the  settlement  in  addition  to 
the  trustees  retaining  these  securities,  they  procured  $24,000.00 
cash  and  new  securities  valued  at  .#45,425.00,  or  a  total  of  new  assets 
of  .$69, 425.00.   This  should  have  been  the  basis  on  which  the  attorney's 
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4. 
fees,  as  far  as  the  value  of  the  property  recovered  for  the  benefit 
of  the  estate,  should  have  been  allowed. 

It  is  our  conclusion  that  under  the  facts  and  circum- 
stances in  this  case,  the  ^8,750.00  that  the  Court  had  heretofore 
allowed  the  trustee  for  attorney's  fees,  was  a  reasonable  fee  for  the 
results  obtained,  and  the  time  actually  shown  to  have  been  spent  by 
the  attorney  engaged  in  the  preparation  and  trial  of  the  case.   There 
is  no  evidence  to  support  the  Court's  order  allowing  the  additional 
fee  of  $1,250.00. 

The  Judgment  of  the  Trial  Court  is  hereby  reversed. 

Judgment  Reversed. 
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Abstract 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
May  Term,  A.  D.  1942. 


Term  No.\42F19 


THE  PEOPLE  OF 
OF  ILLINOIS, 


STATE 
Defendant  in  Error, 


ELIHU  TOTTEN  and  MABEL 
TOTTEN, 

Plaintiffs  in^ld^ror.   ) 


Writ  of  Error 
to  the  Circuit 
Court  of 

ffingham 

fii  s . 


CULBERTSON,  J. 


315I.A.       1 


This  cause  was  originally  taken  by  Writ  of  Error  from 
the  Circuit  Court  of  Effingham  County,  to  the  Supreme  Court  of  this 
State,  and  was  transferred  to  this  Court  for  determination. 

ELIHU  TOTTEN  and  MABEL  TOTTEN  (hereinafter  called  defend- 
ants) were  tried  under  an  indictment  charging  them  with  burglary  and 
grand  larceny,  and  were  convicted  of  the  crime  of  petit  larceny  in  a 
trial  by  jury.   The  Court  sentenced  the  defendant  MABEL  TOTTEN  to 
the  county  jail  for  a  period  of  one  hour  and  to  pay  a  fine  of  $100.00 
and  one-half  of  the  costs  of  prosecution.   The  defendant  ELIHU  TOTTEN 
was  sentenced  to  the  Illinois  State  Farm  at  Vandalia  for  a  period  of 
one  year  and  was  assessed  a  fine  of  $100.00  and  one-half  of  the  costs 
of  prosecution. 

The  indictment  had  been  returned  on  October  22,  1940  and 
the  case  was  called  for  trial  on  April  23,  1941.   After  the  case  had 
been  called  for  trial  and  the  prosecuting  attorney  had  announced  his 
readiness  to  proceed,  the  defendants  filed  a  motion  to  suppress  and 
return  certain  evidence,  being  two  calves  which  the  defendants  were 
charged  with  having  stolen,  and  a  pair  of  shoes  belonging  to  the  de- 
fendant Elihu  Totten,  which  was  then  in  the  possession  of  the  sheriff 

1. 


of  Effingham  County.   The  Trial  Court  heard  testimony  on  the  motion 
to  suppress  the  evidence  at  that  time,  which  testimony  was  offered 
by  defendants.  None  was  then  offered  by  the  State.   The  motion  as 
to  the  calves  was  not  allowed,  but  the  Court  below  indicated  that 
he  was  in  doubt  as  to  the  shoes  and  apparently  made  a  docket  nota- 
tion to  the  effect  that  such  evidence  would  not  be  considered. 
After  the  jurors  had  been  examined  and  the  hearing  of  the  evidence 
had  commenced,  the  States  Attorney  requested  permission  to  offer 
additional  evidence  in  opposition  to  the  motion  to  suppress,  and 
during  a  noon  recess,  before  the  State  had  concluded  its  evidence, 
such  testimony  on  the  motion  to  suppress  was  heard  out  of  the  pres- 
ence of  the  jury.   After  hearing  such  testimony,  the  Court  stated 
that  he  had  been  considering  the  question  of  the  motion  to  suppress 
the  evidence  and  that  after  hearing  such  testimony,  he  had  concluded 
to  deny  the  motion  to  suppress  as  to  the  shoes.   Tfte  State  then  pro- 
ceeded with  its  case  and  the  shoes  in  question  were  admitted  in 
evidence.   They  were  not  exhibited  before  the  jury,  nor  were  they 
referred  to  by  the  prosecution  before  the  Court  had  denied  the  motion. 

The  evidence  disclosed  that  two  calves  had  been  taken  from 
a  farm  lot  of  one  August  Niebrugge  on  the  night  of  September  14,  or 
the  early  morning  of  September  15,  1940.  A  number  of  footprints 
were  found  along  the  side  of  the  roadway  at  the  same  time,  near  the 
shed  where  the  calves  were  kept,  consisting  of  men's  footprints  with 
a  peculiar  heel  imprint,  and  a  woman's  medium  high  heel.  The  calves 
in  question  were  seen  at  the  Totten  farm  on  the  morning  of  September 
15,  and  three  days  later  the  calves  were  found  in  the  barn  of  de- 
fendant Elihu  Totten  by  the  sheriff.   They  were  retaken  by  the  owner 
on  the  following  day.   The  evidence  also  showed  that  on  the  night  of 
September  14  and  the  early  morning  of  September  15  the  defendants 
were  in  a  tavern  in  Sigel,  about  fifteen  miles  from  the  Niebrugge 
place,  until  2:00  or  2:30  a.m.,  and  that  they  arrived  at  their  home 
at  about  3; 30  a.m.   Both  defendants  testified  that  they  were  in  the 
company  of  each  other  during  the  entire  time,  until  they  returned 
to  their  home. 
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Elihu  Totten  explained  the  possession  of  the  calves  in 
question  by  stating  that  they  were  delivered  to  him  to  be  raised  on 
shares,  on  the  morning  of  September  15,  1940,  a  Sunday  morning, by  an 
unknown  truck  driver,  as  a  result  of  previous  arrangements  made  by 
him  with  a  livestock  dealer  in  the  vicinity,  who  had  died  several 
months  prior  to  the  trial.  A  sheriff  who  testified  at  the  trial 
disclosed  that  while  Elihu  Totten  was  in  custody,  he  was  present  at 
a  conversation  between  Totten  and  the  deceased  livestock  dealer, 
during  which  the  livestock  dealer  emphatically  denied  to  Totten  that 
Totten  had  received  the  calves  from  hin,  and  Totten  remained  silent 
at  such  accusation.  Totten  had  also  given  what  might  be  taken  as 
varying  explanations  of  his  possession  of  the  calves  to  sheriffs  and 
a  deputy  sheriff,  after  his  arrest. 

During  the  course  of  the  trial  a  sandbox  was  brought  into 
court  for  the  purpose  of  giving  a  demonstration  of  the  design  left 
by  the  heel  prints  of  the  shoes  which  were  offered  in  evidence,  but 
such  demonstration  was  not  made  after  defendants  objected  thereto.   No 
objection  was  made  to  the  exhibition  of  the  sandbox  before  the  jury, 
but  only  to  the  giving  of  the  demonstration.   After  the  Trial  Court 
had  indicated  that  he  would  not  suppress  the  evidence  as  to  the  shoes, 
counsel  for  defendants  made  a  motion  for  a  mistrial,  contending  that 
they  were  deprived  of  the  right  to  examine  jurors  on  their  voir  dire 
and  to  cross  examine  witnesses  for  the  people  on  this  question.  The 
Court  denied  such  motion.   The  evidence  offered  on  behalf  of  defendant 
Elihu  Totten  was  to  the  effect  that  on  the  night  in  question  he  was 
wearing  a  pair  of  slippers  and  that  he  hadn't  been  able  to  wear  a  pair 
of  shoes  for  several  weeks  prior  to  that  time,  and  during  the  two  or 
three  weeks  after  that  time,  when  he  was  confined  in  jail. 

Defendants  rely  for  reversal  in  this  case  (in  addition  to 
general  contentions  of  error  in  admission  of  evidence) ,  upon  the 
rulings  of  the  Court  on  the  motion  to  suppress  the  evidence  and  the 
motion  for  a  mistrial,  and  upon  the  exhibition  of  the  sandbox  in  the 
presence  of  the  jury,  and  the  giving  and  refusing  of  certain  instruc- 
tions in  the  case.  We  do  not  believe  it  is  necessary  to  discuss  in 
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detail  all  of  the  natters  raised  by  the  defendant  Elihu  Totten.   It 
is  sufficient  to  state  as  to  the  motion  to  suppress  the  evidence  that 
while  such  application  should  be  tinely  and  made  before  the  beginning 
of  trial,  if  such  hearing  is  had  the  question  of  the  legality  of  the 
seizure  must  be  fully  heard  (PEOPLE  v.  BROCAMP,  307  111.  448;  PEOPLE 
v.  CASTREE,  311  111.  392).  We  feel  there  is  no  reversible  error  in 
the  conduct  of  the  Trial  Judge  in  the  determination  of  such  notion 
and  in  the  nanner  in  which  the  evidence  thereon  was  heard. 

As  to  the  case  against  Elihu  Totten,  the  Supreme  Court  of 
this  State  has  ruled  a  number  of  times  that  where  a  defendant's 
possession  of  stolen  property  is  recent  after  the  theft  and  there 
are  no  attendant  circumstances  or  other  evidence  to  rebut  the  pre- 
sumption or  create  a  reasonable  doubt  of  guilt,  the  fact  of  possession 
will  warrant  a  conviction  (PEOPLE  v.  ADAMEK,  354  111.  551;  PEOPLE  v. 
MIZZANO ,  360  111.  446).   Circumstantial  evidence  may  be  sufficient  to 
sustain  a  conviction,  and  each  circumstance  in  a  chain  of  circum- 
stantial evidence  need  not  be  proven  beyond  a  reasonable  doubt,  but 
it  is  sufficient  if  the  evidence,  taken  as  a  whole,  establishes 
guilt  (KOSSAKOWSKI  v.  PEOPLE,  177  111.  563).   The  possession  of  the 
calves  by  the  defendant  Elihu  Totten,  the  stories  which  he  told  to 
the  arresting  officers,  and  the  evidence  concerning  the  shoes,  all 
taken  together,  in  view  of  the  facts  and  circumstances  in  the  record, 
were  sufficient  to  sustain  the  conviction.   The  evidence  of  footprints 
and  their  correspondence  with  defendant's  shoes,  was  competent, 
although  not  by  itself  of  any  independent  strength,  end  was  admissi- 
ble with  other  proof  as  tending  to  nake  out  a  case  (CARLTON  v.  PEOPLE. 
150  111.  181). 

It  appears  from  an  examination  of  the  record  that  the 
defendant  Elihu  Totten  has  had  a  fair  trial,  under  the  law,  and 
that  the  errors  complained  of  could  not  reasonably  have  affected 
the  result  of  the  trial.  Under  such  circumstances,  the  judgment  of 
the  Trial  Court  should  be  affirmed  (PEOPLE  v.  BOLTON,  355  111.  39). 
A  judgment  of  conviction  in  such  cases  will  not  be  reversed  for 
slight  errors  contained  in  the  instructions  given,  when  such  instruc- 
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tions,  as  a  series,  fairly  present  the  law  in  the  case  to  the  jury, 
as  is  true  in  the  instant  case  (FLANNAGAN  v.  PEOPLE,  214  111.  170), 
and  where  the  error  complained  of  in  instructions  could  not  reason- 
ably have  affected  the  result  of  the  trial  (PEOPLE  v.  LLOYD,  304 
111.  23). 

Other  errors  relating  to  the  exhibition  of  the  sandbox  and 
the  supposed  misconduct  of  the  prosecuting  attorney,  cannot  be  re- 
viewed when  there  is  no  objection  made  on  such  specific  grounds  at 
the  time  of  trial  (PEOPLE  v.  RUBEN,  366  111.  29).   Such  matters  as 
are  not  set  forth  in  the  motion  for  new  trial  are  waived  by  the  de- 
fendant (PEOPLE  v.  VICKERS,  326  111.  290). 

It  is  the  conclusion  of  this  Court,  therefore,  that  the 
judgment  of  the  Trial  Court  as  against  defendant  Elihu  Totten  should 
be  affirmed. 

We  have  examined  the  record,  however,  as  to  the  defendant 
Mabel  Totten  and  find  no  evidence  upon  which  a  conviction  of  petit 
larceny  could  be  sustained  as  against  her.   The  mere  fact  that  she 
testified  to  the  effect  that  she  was  with  Elihu  Totten  during  all  of 
the  time  that  it  is  suspected  that  the  calves  may  have  been  taken, 
does  not  of  itself  justify  a  conviction  as  against  her.   The  judgment 
of  the  Trial  Court  as  to  Mabel  Totten  is,  therefore,  reversed,  and 
the  Circuit  Court  of  Effingham  County,  Illinois,  is  directed  to 
discharge  the  said  defendant  Mabel  Totten,  and  to  vacate  the  judgment 
against  her  in  this  cause. 

Affirmed  as  to  Elihu  Totten. 
Reversed  as  to  Mabel  Totten. 
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Defendant  Rolston  Smith  was  tried  before  the  judge  of  the 
circuit  court  of  St.  Clair  County  without  the  intervention  of  a 
jury,  on  an  indictment  which  charged  him  with  assault  with  a  deadly 
weapon,  to-wit,  a  knife,  with  an  intent  to  inflict  a  bodily  injury 
upon  the  person  of  Ed.  Ilotz.  He  was  found  guilty  and  sentenced  to 
six  months  confinement  at  the  Illinois  State  Farm  at  Vandalia  and  to 
pay  a  find  of  $25.00  and  costs.  He  has  sued  out  a  writ  of  error  to 
review  such  judgment. 

The  defendant,  with  his  wife  and  three  small  children, 
lived  in  the  Village  of  Washington  Park.  About  midnight  on  June  20, 
194-1,  while  intoxicated,  he  "ran"  his  family  out  of  his  house;  the 
family  fled  to  the  home  of  a  neighbor  two  houses  distant,  followed 
by  defendant  who  broke  the  fastening  of  a  screen  door  in  trying  to 
enter  therein.  The  neighbor  called  the  police  station  and  told  a 
member  of  the  fire  department,  who  answered  the  phone,  that  the 
defendant  was  intoxicated  and  "acting  like  a  maniac;"  the  fireman 
communicated  this  information  to  a  patrolman  who  summoned  to  his 
assistance  three  deputy  sheriffs,  viz.  Hogan,  Henry  and  Hotz.  The 
four  officers  drove  to  the  home  of  defendant  and  saw  him  standing  in 
front  of  another  house  talking  in  a  loud  voice  to  a  woman  inside  the 
house.  His  shirt  tail  was  out,  he  wore  no  hat  and  appeared  to  be  and 


was  intoxicated.   The  officers  shouted  to  him  that  they  were  police 
officers  and  flashed  their  flash  light  upon  him,  and  told  him  to  stop, 
-..hat  he  was  under  arrest,  but  he  called  the  officers  vile  names  and 
t\ien  ran  into  his  own  home.  The  officers  then  went  on  the  rear  porch, 
•enounced  they  were  police  officers  and  commanded  him  to  come  out. 
vne  of  the  officers  testified  that  the  defendant  then  called  the 
officers  some  vile  names  and  said,  "Come  on  in  after  me  if  you  want 
n.e,  I  am  not  coming  out  and  you  better  not  come  in."  Another  officer 
testified  that  the  defendant  said,  "Come  in  and  get  me."  Hotz  then 
pulled  the  door  open  and  entered  the  house.   It  was  a  screen  door 
and  not  fastened.   In  arresting  the  defendant  a  scuffle  ensued 
between  Hotz  and  defendant.  During  all  this  time  there  were  no 
lights  in  the  house.  Hogan  testified  that  as  he  and  his  companions 
struggled  with  the  defendant  something  fell  on  the  floor,  that  he 
picked  the  object  up  and  it  was  an  open  pocket  knife.  When  the 
lights  were  turned  on  it  was  discovered  that  the  throat  of  Hotz  had 
been  cut  from  his  left  ear  to  the  center  of  his  throat,  and  that  he 
was  also  cut  in  the  stomach  and  side.   The  next  day  at  the  sheriff's 
office  Smith  admitted  that  the  knife  was  his,  but  said  he  was  so 
drunk  he  did  not  know  what  happened. 

On  direct  examination  the  defendant  testified  that  he  did 
not  invite  the  officers  into  the  house,  but  on  cross  examination  he 
testified  he  did  not  remember  whether  he  did  or  did  not  invite  them  in» 

Defendant  does  not  contend  that  the  evidence,  if  competent, 
does  not  justify  the  judgment,  but  his  only  contentions  are  that  the 
trial  court  erred  in  denying  his  motion  to  suppress  evidence  and  in 
admitting  the  knife  in  evidence. 

Defendant's  verified  petition  to  suppress  evidence,  filed 
before  the  trial  court,  stated  that  the  officers  did  not  have  a 
warrant  for  his  arrest  and  did  not  have  any  search  warrant;  that  the 
officers,  without  his  permission,  forcibly  opened  the  door  of  his 
dwelling  house  and  forcibly  entered  the  house;  that  the  defendant 
had  not  committed  any  crime  in  the  presence  of  the  officers;  that  the 


officers  forcibly  seized  hold  of  the  defendant  and  took  him  to  jail 
,  ad  forcibly  took  possession  of  the  pocket  knife  in  question.   The 
1 etition  alleged  that  such  entry  was  an  illegal  entry  and  unreason- 
r'.le  search  of  his  dwelling  house  and  person,  and  prayed  that  the 
;,rosecution  on  the  trial  be  prohibited  from  introducing  into  evidence 
any  property  found  by  the  officers  during  such  search  of  defendant's 
home  and  person,  and  from  describing  in  evidence  any  facts  said 
officers  learned  in  said  search  and  seizure. 

The  trial  court  reversed  its  ruling  on  the  petition  until 
the  conclusion  of  the  evidence,  at  which  time  the  trial  court  denied 
the  petition. 

The  undisputed  facts  show  that  the  defendant,  immediately 
prior  to  his  arrest  and  at  the  time  of  his  arrest,  was  intoxicated, 
and  the  officers  saw  him  in  an  intoxicated  condition.  The  evidence 
further  shows  that  iminediately  prior  to  his  arrest  the  defendant  was 
guilty  of  disorderly  conduct.   In  our  opinion  the  undisputed  evidence 
shows  that  the  officers  had  reasonable  grounds  to  believe  and  evi- 
dently did  believe  that  the  defendant  was  drunk  and  guilty  of  dis- 
orderly conduct.   In  fact  some  of  such  disorderly  conduct  was  in  the 
presence  of  the  officers.   This  being  so  the  officers  not  only  had 
the  right  to,  but  it  was  their  duty  to  arrest  him,  and  they  were 
justified  in  arresting  and  searching  him  without  waiting  to  get  a 
warrant  either  for  the  arrest  or  search.   (People  v.  David,  354  111. 
168;  People  v.  Swift,  319  111.  359.)  The  seizure  of  the  knife  by 
the  officers  was  merely  incidental  to  the  arrest  and  as  such  was  a 
lawful  seizure.   (People  v.  Davis,  supra.) 

In  our  opinion,  there  was  no  search  involved  in  the  trans- 
action. A  search  implies  a  prying  into  hidden  places  for  that  which 
is  concealed,  and  it  is  not  a  search  to  observe  that  which  is  open 
to  view.   (People  v.  Marvin,  358  111.  426.) 

We  do  not  consider  it  necessary  to  pass  upon  or  discuss 
the  question  of  whether  the  officers  had  the  lawful  ri^ht  to  make 
such  entry.  Assuming  they  did  not  have  such  right,  and  that  in 
making  such  arrest  the  officers  were  exceeding  their  authority,  never- 
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theless  the  defendant  had  no  right  to  use  any  more  force  than  appeared 
to  him  in  good  faith  to  be  reasonably  necessary  in  repelling  the 
assault  involved  in  the  unlawful  arrest.   In  6  C.  J.  S.  page  949  it 
is  said:   "Accordingly,  a  person  illegally  arrested  cannot  shoot  the 
officer  or  use  a  deadly  weapon  in  resisting  the  arrest  unless  he  has 
reasonable  grounds  to  believe  that  he  is  about  to  be  killed  or 
receive  serious  bodily  injury,  and  he  in  good  faith  acts  on  this 
reasonable  apprehension." 

It  is  our  opinion  that  the  trial  court  did  not  err  in 
denying  the  motion  to  suppress,  and  did  not  err  in  the  admission  of 
the  evidence  sought  to  be  suppressed. 

Affirmed. 
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On  June  22,   1832  a  judgment  fox*  #809.83  WW  entered  in  the 
Municipal  Court  of  Ohie&^o  for  plaintiff  and  against  the  defendant,  on 
December  s,  1940  plaintiff  filed  Its  statement  of  claim  In  the  ease 
court,  praying  that  the  judgment  be  revived.     Me  statement  of  claim 
recited  the  recovery  of  the  judgment  on  June  22,  1932  In  the  sum  of 
$209.83  plue  costs}      that  the  judgment  was  In  full  foree  and  effect  In 
the  sua  of  *i200,83"   cuad  that  there  was  due  thereon  from  the  defendant 
to  the  plaintiff  the  sum  of  1200,   with  Interest  at  6  percent  per  annum 
from  the  date  it  was  rendered.     Another  part  of  the  statement  of  claim 
form  has  a  notation  that  the  amount  claimed  is  $400.     the  mmvane  was 
returnable  on  December  16,  1940.     On  December  14,   1940  an  attorney 
named  John  Venetucci  filed  am  appearance  and  a  jury  demand  for  the  de- 
fendant.    On  December  17,  1940  plaintiff*®  attorney  served  a  written 
notice  on  defendant's  attorney  that  on  the  following  day  he  would  appear 
before  a  certain  judge  In  the  Municipal  Oourt  of  Chicago  and  move  for 
an  order  that  the  judgment  of  June  £2,   1932  In  the  sua  of  $839.89  be 
revived.     On  December  18,  1940  the  attorney  for  plaintiff  filed  an  affi- 
davit deposing  that  he  was  the  agent  anfl  attorney  of  record  for  the 
plaintiff  and  had  be em  sloes  June  22,  1932j     that  he  had  full  charge  of 
the  proceedings;     that  mo  part  of  the  judgment  had  been  paid  either  to 
plaintiff  or  to  hist,    and  that  there  was  due  and  owing  the  sum  of  S2G».83, 
plus  interest  and  costs.     On  December  IS,   1940  the  court  entered  a 
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Judgment  reviving  the  previous  Judp»ent  in  the  sua  of  ^209.83. 

On  January  0,   1942,   approximately  IS  months  after  the  Judg- 
ment was  revived,  plaintiff  filed  a  statement  of  claim  for  the  purpoee 
of  procuring  the  issuance  of  a  garnishment   summons.     This  summon*  wae 
served.  On  January  IS,  1942  the  defendant  filed  a  motion  to  vacate  the 
order  reviving  the  judgment   and  to  quash  the  execution  and  garnishment 
summons,  and  to  place  the  o&ae  on  the  civil  Jury  calendar  for  a  trial 
of  the  Issues*     This  motion  was  made  under  Hule  69  of  the  Municipal 
0  ourt  of  Chicago  that  "all  errors  of  fact  committed  in  the  proceedings 
of  this  court,   and  which,  fey  the  common  law,   could  have  been  corrected 
by  the  vrit  of  error  coram  nobis*  may  fee  corrected  fey  this  court  upon 
motion  in  writing,  made  at  any  time  within  five  years  after  the  rendi- 
tion of  final  Judgment  in  the  ease,  upon  reasonable  notice.*     In  support 
of  th*  motion,  defendant  presented  a  verified  petition  reading; 

HXour  petitioner,  Arthur  0.  Olmaglia,   respectfully  represents 
unto  the  Court  as  follows* 

Hl.     that  he  is  the  defendant  in  the  above  entitled  cause  and 
that  on,   to-wit:  June  22,  1932,   an  ex  parte  judgment  was  entered  against 
him  in  the  above  entitled  eause  in  the  sum  of  i£G9.83j   that  about  on 
December  10,   1940,   your  petitioner  was  served  with  a  copy  of  summons 
and  statement  of  claim  for  revival  of  judgment  for    200,00,   returnable 
to  Beeember  16,  1940,  at  9*80  in  the  forenoon  in  Hooa  1109  City  Hall 
in  the  above  entitled  cause; 

•2.     Xour  petitioner  ie  informed  and  believes  that  Hale  14 
of  the  Municipal  Court  ©rovides  that  when  an  appearance  1«  made  in 
writing  otherwise  than  by  fills**   a  pleading  or  motion,  the  defendant 
shall  be  allowed  ten  (10)  days  thereafter  in  vhieh  to  file  a  pleading 
or  motion  unless  the  court,   for  good  cause  shown,   shall  otherwise  order. 
And  that  in  an  action  for  the  recovery  of  isoney  not  to  exceed  ,?200  the 
defendant  need  not  file  any  defense  unless  ordered  by  the  court  to  do 
so,  and  when  in  any  such  ease  no  defense  is  ordered,   the  allegations  of 
the  plaintiff's  statement  of  claim  will  be  deemed  denied,  and  any  af- 
firmative defense  may  be  proved  as  if  it  were  specifically  pleadeds 
and  that  table  of  fees  on  page  910  of  the  Municipal  Court  Manual  shows 
that  in  4th  class  cases  not  to  exceed  #200,   no  appearance  fee  is  re- 
quired to  be  paid  by  the  defendant. 

•S.     The  files  in  the  above  entitled  cause  show  that  the 
plaintiff  paid  the  Clerk1 1  office  of  the  Municipal  Court  of  Chicago  a 
filing  fee  of  #2.00  for  the  filing  of  eaid  revival  of  judgment  ana  that 
the  statement  of  claim  and  summons  for  the  said  revival  of  judgment  was 
for  s 200. 00 j     that  in  accordance  with  the  aforesaid  Municipal  Court 
nule  14  your  petitioner  was  aot  required  to  file  any  defense  and  that 
in  accordance  with  the  aforesaid  table  of  fees  your  petitioner  was  not 
reculred  to  jay  an  appearance  fee  in  said  court. 

*4.     that  your  petitioner's  appear? nee  and  the  appear  nee  of 
John  Venstucei  as  his  attorney,  was  filed  in  the  Clerk's  Office  of  the 
aforesaid  Municipal  Court  on  December  14,   1040,   together  with  a  jury 
demand  of  six  Jurors  and  a  fee  of  16.00  was  then  and  there  paid  in 
said  Clerk's  Office  for  said  Jury  as  required  by  the  aforesaid  table 
of  fees,  and  your  petitioner  received  a  receipt  therefor,  which  receipt 
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your  petitioner  is  ready  to  and  trill  produce  at  the  hearing  hereof. 

"5.  That  the  record  sheet  known  ae  half  sheet  number  3  in 
the  files  of  the  shore  entitled  cause  shows  as  follows*  to-witj  De- 
cember IS,  1940,  defendant,  Arthur  C.  Clmaglla,  defaulted,  personal 
service  of  sol.  fa*  Judgment  on  default  on  sol.  fa.  Judgment  of  May 
12,  1932  Ve.  defendant  Arthur  C.  Clmaglla  for  £209.83  revived  and 
where  as  costs  and  part  of  former  Judgment  have  been  paid  Judgment 
»s.  defendant,  Arthur  0.  Clmaglla,  for  Two  Hundred  (#200. 00)  nollars 
and  Interest  from  this  date  with  costs  of  sol.  fa. 

"6*  That  the  files  in  the  above  entitled  cause  also  shov 
that  on  Beeember  17,  1940  plaintiff  r  attorney  served  a  notice  upon 
your  petitioner* s  said  attorney,  John  Yenetueoi,  stating  that  plain- 
tiff1 s  attorney  would  appaar  before  the  motion  court  in  noom  80S  City 
Mall  in  the  forenoon  on  Beoembsr  IS,  1940,  and  move  the  court  for  an 
order  that  the  Judgment  entered  June  22,  1938  In  the  sua  of  §209.83 
be  revived  in  the  sum  of  1209.83,  in  aoeordgnee  with  the  statement  of 
ol  in  filed  December  0,  1940. 

*7.  That  the  file©  In  the  above  entitled  cause  also  show 
that  plaintiff  without  notifying  your  petitioner  or  his  aforesaid 
attorney  presented  and  filed  an  affidavit  in  the  above  entitled  cause 
on  December  IS,  1940,  whloh  affidavit  states  as  follows:  'Harry  H. 
Kaplan,  being;  first  duly  sworn  on  oath  deposes  and  says  that  he  is 
the  duly  authorized  agent  and  attorney  of  record  for  the  -laintif f , 
OomHierci       \»ing  0o«,  a  corporation  in  the  above  entitled  matter; 
that  he  has  been  attorney  of  record  since  entry  of  Judgment  on  the 
22nd  day  of  June,  1932}  that  he  has  had  full  charge  of  the  proceed- 
ings hereunder  and  that  no  part  of  said  Judgment  has  been  paid  since 
its  entry;  nor  has  any  payment  been  made  direct  to  the  plaintiff. 
This  affiant  further  states  that  there  is  due  and  owing  under  the 
Judgment  heretofore  entered  the  sum  of  £209.83  and  costs,  with  in- 
terest. This  affiant  further  sayeth  not.  (  iicned)  Harry  H.  Kaplan.' 
and  acknowledged  before  Arnold  3.  Kafeafcer,  a  Rotary  Public. 

"8.  That  the  aforesaid  record  ahe*et  known  as  half  sheet 
number  3  in  the  files  of  the  above  entitled  cause  also  shows  as 
follows:  'December  18,  1940,  motion  of  plaice talrt^d?*0**0  default 
and  scire  facias  judgment  of  December  13,  1940,  On  motion  of  plain- 
t iff  finding  Ehe  issues  vs.  defendant  Axt&ur  C.  Gimaglia,  for  Two 
Hundrod  and  nine  83/100  dollars  and  judgment  on  finding  on  eo^Lre 
facias  judgment  of  June  22,  1932  vs.  defendant  Arthur  0.  cimaglla,  for 
two  hundred  m&   nine  and  83/100  dollars  revived  for  full  siaount  'dth 
costs  of  both  proceedings.  * 

*9.  That  your  p&titloner  after  a  diligent  search  is  unable 
to  locate  the  address  of  his  said  attorney,  John  Venetucoi;  that  the 
abov<&  entitled  cause  appeared  in  the  Civil  Jury  Trial  Calendar  as 
Calendar  number  378  trndsr   Calendar  1  to  be  called  for  trial  in  Hoom 
1112,  City  Hall,  that  Calendar  number  867  was  «hs?  highest  number 
reached  on  said  Gs$lendar  in  Room  lli;:  for  November  26,  1941,  and  that 
Calendar  number  379  on  r  1  was  the  highest  number  reached 

in  Boom  1112  for  Mov ember  27,  1641,  but  Calendar  number  376  on  said 
Calendar  1,  the  above  entitled  e*use  did  not  appear   in  the  Municipal 
Court  ;i.eoord  as  being  included  in  said  last  mentioned  oall  of  cases 
being  reached  on  the  2nd  block  for  Soveaiber  27,  1941;  that  your  peti- 
tioner with  his  present  attorney,  John  A.  ttlrich,  called  at  said  court 
room  111 •:-.:-,  ;ity  Hall,  November  27,  1941,  and  was  informed  by  the  Clerk 
in  said  court  room  that  said  ease  madmr  ^landar  number  576  on  Caleammr 
1,  was  sraotched  of       lesdar  and  would  not  be  called  for  trial 
because  the  files  showed  there  had  been  a  revival  of  Judgment  entered 
©eeember  18,  1940,  which  was  the  first  Information  yc«r  petitioner  had 
that  a  revival  of  Judgment  had  been  entered  herein;  that  said  files 
also  show  that  an  Execution  issued  thereon  but  same  was  MY9X°   served 
upon  your  petitioner;  that  said  files  also  show  that  a  writ  of  garnish- 
ment issued  on  said  Execution  returnable  January  &,  1942,  in  court 
room  910,  City  Hall,  sad  is  still  pending  herein; 

"10.  That  the  aforesaid  revival  of  Judgment  for  £209.83 
end  finding  on  gclre  facias,  entered  on  December  18,  1940  was  irregular 
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and  eontr  ry  to  the  procedure  and  rtules  of  Che        1  Court  and 
that  an  injustice  has  bean  done  your  petitioner,  the  defendant  here- 
in, because  of  the  errors  apperrin;  in  the  proceedings  in  the  above 
entitled  cause  whereby  the  ad  damnum  was  : 200.00  and  the  aforesaid 
affidavit  filed  herein  by  plaintiff:  attorney,  Harry  H.  Kaplan,  on 
December  18,  1940,  states  that  $209.83  is  the  amount  due  the  plain- 
tiff, which  amount  changed  the  elaee  and  character  of  the  eaee  re- 
quiring the  defendant  to  pay  an  appearance  fee  of  $2.00  and  eaid  affi- 
davit is  baaed  on  said  attorney's  conclusion  and  not  on  his  personal 
knowledge  and  erroneously  stated  ; 809.83  as  the  amount  due  the  plain- 
tiff and  failed  to  state  that  said  revive!  of  Judgment  was  filed  for 
$900.00  and  thereby  misled  the  motion  court  to  believe  that  the  de- 
fendant was  in  default  for  his  failure  to  pay  an  appearance  fee  of 
#2.00;  where  as  a  matter  of  fact  the  amount  of  the  revival  of  Judgment 
sued  on  was  for  1800.00  and  therefore  no  appear. -nee  fee  was  required 
to  be  paid  by  the  defendant;  and  that  defendant  was  not  indebted  to 
the  plaintiff  in  any  sum  whatsoever  because  on  August  14,  1939  the 
defendant  having  paid  plaintiff  said  Judgment;  and  the  defendant  was 
then  and  there  in  good  standing  and  not  in  default  and  was  entitled 
to  nave  the  issues  herein  tried  before  a  Jury  according  to  the  regular 
procedure  and  Holes  of  the  Municipal  Court;  that  said  affidavit  of 
plaintiff1 g  attorney  misinformed  the  court  as  to  the  facts  of  the 
case;  that  by  depriving  defendant  of  &   Jury  trial  which  he  had  de- 
manded and  paid  for  while  the  defendant  was  in  good  standing  under 
the  rules  of  this  court  was  inconsistent  vith  substantial  Justice  and 
constituted  errors  of  fact  committed  in  the  proceedings  of  this  court 
in  the  above  entitled  cause  which  should  be  corrected  by  this  court 
under  Hule  69. 

"wherefore,  your  petitioner,  the  defendant  herein,  prays 
that  the  aforesaid  Judgment  and  finding  on  scire  facias  entered  herein 
on  December  18,  1940,  reviving  Judgment  of  June"  22,  1^38,  against  your 
petitioner,  the  defendant  herein,  be  vacated  and  set  aside  and  held 
for  nsufcht  .m&   that  the  Execution  is  cued  thereon  be  quashed  and  that 
the  garnishment  and  summons  be  quashed,  and  that  your  petitioner  be 
riven  a  trial  by  Jury  on  the  is ernes  herein  in  the  regular  way  accord- 
ing to  the   established  procedure  and  rules  of  the  Municipal  Court  of 
Chicago,  as  originally  demanded  $^n&   paid  for  by  him." 

On  January  12,  1942  the  court  allowed  the  prayer  of  the  petition,  to 
reverse  which  this  appeal  is  prosecuted. 

It  will  be  observed  that  the  petition  admits  that  on  Deeem- 
ber  17,  1940  plaintiffs  attorney  served  a  notice  upon  defendant's 
attorney  that  the  former  would  appear  before  the  court  on  the  follow- 
ing day  and  aiove  for  an  order  reviving  the  Judgment  theretofore 
entered  in  the  sum  of  v. 209. 83.  The  record  shows  that  on  December 
18,  lr-40  the  Judgment  was  revived*  The  record  is  silent  as  to  whether 
John  Venetucoi,  attorney  for  defendant,  appeared,  defendant  would 
be  entitled  to  a  Jury  trial  to  determine  any  Is rue  of  fact  raised. 
The  presumption  is  that  the  court  acted  in  accordance  with  the  law. 
The  purpose  of  the  motion  in  the  nature  of  a  writ  of  error  coram  nobis 
Is  to  correct  errore  of  fact  which  did  not  appear  of  record  at  the 
time  of  the  entry  of  Judgment,  and  which  if  known  to  the  court  would 
have  prevented  the  entry  of  the  Judgment*  The  court,  having  the 
record  before  It,  knew  that  the  defendant  demanded  a  Jury  trial.  A 
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proceeding  to  revive  a  Judgment  le  usually  heard  soon  after  It  is 
filed.  Ae  a  general  rule,  no  issue  arises.  It   an  issue  does  arise, 
it  is  usually  one  that  oan  be  disposed  of  without  a  long  trial.  The 
petition  indicates  that  Mr.  Venetueel  oennot  be  found*  A  lawyer 
will  ordinarily  perform  his  duty.  Presumably,  he  appeared  and  was 
not  able  to  submit  a  defense,  or,  recognizing  that  he  did  not  have  a 
defense,  did  not  appear.  The  petition  asked  that  the  Judgment  order 
reviving  the  judgment  be  vacated  and  that  the  defendant  bo  given  a 
trial  by  Jury  on  the  issues  Joined,   we  have  diligently  examined  the 
petition  in  order  to  ascertain  what  issue  is  raised  by  the  defendant. 
Xe  admits  that  the  original  judgment  was  entered  and  that  his  attorney 
filed  his  appearance  in  the  instant  case  therein  the  last  Judgment  was 
entered.  The  only  attempt  to  state  a  defense  that  we  oan  discover  ap- 
pears in  the  statement  "that  defendant  was  not  indebted  to  the  plain- 
tiff in  any  son  whatsoever  because  on  August  14,  1959  the  defendant 
having  paid  plaintiff  said  judgment."  This  is  a  mere  recital  by  way  of 
innuendo  that  the  judgment  was  paid  without  any  positive  averment  that 
it  was  paid.  $g  the  time  the  Judgment  of  December  IB,  1840  was  entered 
reviving  the  previous  Judgment,  the  court  had  Jurisdiction  of  the  sub- 
ject matter  and  of  the  parties,  and  due  notice  was  given  to  the  attorney 
of  record  of  the  defendant  that  plaintiff  was  asking  for  the  entry  of 
the  judgment.  Xf  the  court  committed  error  In  entering  the  judgment, 
defendant  could  have  appealed.  The  fact  that  the  court  proceeded  to 
hear  the  case  and  entered  judgment  without  impaneling  a  Jury,  might  be 
error.  It  cannot  be  said,  however,  that  the  court  did  not  know  that 
the  defendant  had  asked  for  a  jury  trial. 

defendant  urges  that  the  sufficiency  of  hie  motion  was  not 
raised  in  the  trial  court  by  some  proper  mode  to  test  the  validity 
thereof,  and  that  hence  no  Question  of  law  or  fact  was  raised  for  this 
court  to  pass  upon.  Be  also  points  out  that  a  motion  or  petition  in 
the  nature  of  a  writ  of  error  .coram  nobis  stands  as  a  complaint  or 
statement  of  complaint  in  a  new  suit.  The  motion  supported  by  the  peti- 
tion was  presented  to  the  court  on  January  12,  1942,  and  the  court  ruled 
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on  It  forthwith*  The  better  practice  would  be  for  the  court  to  re- 
quire plaintiff  to  plead  to  the  petition.  Plaintiff  could  then  move 
to  strike  the  petition,  or  answer  it.  In  this  ease  the  court  allowed 
the  petition  without  requiring  a  motion  to  strike  or  an  answer, 
have  taken  the  allegations  of  the  petition  as  true,  except  where  they 
are  contradicted  by  the  record,  or  where  they  state  conclusions  of  law 
or  conclusions  of  fact  not  supported  by  specific  statements  of  fact. 
In  our  opinion,  the  petition  presented  is  insufficient. 

For  the  reasons  stated,  the  order  of  January  IS,  1942  vacat- 
ing the  judgment  of  December  IS,  1940  and  quashing  the  execution  and 
garnishment  summons,  is  reversed. 
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AGENDA  HO.  6 


IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D.  1942. 


ClilCAGO  TITLENANP  TRUST  COMPANY, 
A  CORPORATION,  SAS  SUCCESSOR, 
TRUSTEE,  ETC.,  \ 

APPELLSS, 


RICfiARD  F.    PIETSGE'mAN,   '&£  AL . , 

*  «  •:;-  -:;-.  X 

\ 
CAROLINE  LOTT,  \ 


APPELLANT, 


vs, 


ALBERT  J.  PETERSON  AND 
PARLEY  HALVORSEN,  ETC., 

APPELLEES . 


APPEAL  PROM  THE 
CIRCUIT  COURT  OF 
LAKE  COUNTY. 

K.315I.A. 


F¥ 
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HUFFMAN,  P.  J. 

The  Chicago  Title  and  Trust  Company,  as  successor 
trustee  under  a  trust  deed,  brought  a  suit  in  foreclos-are 
against  certain  property  located  In  the  city  of  Waukegan. 
The  trust  deed  had  been  ^iven  to  secure  the  payment  of  a 
£30,000,  bond  Issue  against  the  property.  Teoree  for 
foreclosure  was  entered,  and  the  property  offered  for 
sale  thereunder  by  the  master.  The  high  bid  was  made 
by  Mildred  Moore,  a  stranger  to  the  proceedings.   It  was 
in  the  amount  of  #16,260.  Appellees,  representing  the 
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bondholders,  filed  their  objections  to  the  sale,  based  upon 
alleged  gross  inadequacy  of  price,  and  asked  that  the  report 
of  sale  be  not  approved. 

Appellant,  Caroline  Lott,  as  owner  of  the  equity  of 
redemption,  filed  her  answer  to  appellees'  objections  to  con- 
firmation of  the  sale.  After  a  hearing,  the  court  made  a 
finding  that  the  sale  price,  reported  by  the  master,  was  grossly 
inadequate^  that  the  property  possessed  a  far  greater  value  and 
could  be  sold  for  a  substantially  higher  price,  The  objections 
to  the  report  of  sale  were  sustained,  and  approval  thereof 
denied.  The  master  was  ordered  to  advertise  the  premises  for 
another  sale.   Caroline  Lott  brings  this  appeal  from  the  above 
order. 

The  chancellor  has  a  broad  discretion  in  approving  sales 
by  the  master.  The  bidder  is  considered  as  having  "only  made 
an  offer  to  buy,  subject  to  the  approval  of  his  offer  by  the 
court,  and  he  bids  with  that  condition,  ***>«  Sales  by  masters 
are  not  sales  in  a  legal  sense,  until  they  are  confirmed.  Until 
then,  they  are  sales  only  in  a  popular  sense.  The  accepted  bidder 
acquires  no  independent  right  to  have  his  purchase  completed, 
but  remains  only  a  preferred  proposer  until  confirmation  of  the 
sale  by  the  court,  as  agreed  to  by  its  ministerial  agent.   Con- 
firmation is  final  consent,  and  the  court,  being  in  fact  the 
vendor,  may  consent  or  not,  in  its  discretion."  Levy  v.  Rroadway- 
Carmen  Bldg.  Corp.,  366  111.  279,  286.  (Also  Rorer  on  Judicial 
Sales  -  Confirmation  -  p.  55  et  seq.  2  ed.)   "Confirmation  is 
final  consent,  and  the  court  being  in  fact  the  vendor,  may  consent 
or  not,  in  its  sound  judicial  discretion.   This  discretion,  unless 
abused,  will  not  be  interefered  with  by  a  court  of  review."   Shultz 
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v.  Milburn,  366  111.  400,  403.  However,  the  discretion  thus 
vested  in  a  court  is  not  a  mere  arbitrary  one,  but  must  be 
exercised  within  the  established  principles  of  law,  and  where 
the  sale  has  been  conducted  according  to  the  order  of  the  court, 
and  the  purchaser  is  a  stranger  to  the  record,  mere  inadequacy 
of  price  will  not  justify  a  court  in  refusing  confirmation  of  the 
sale  unless  such  Inadequacy  Is  so  gross  as  to  shock  the  conscience 
of  the  chancellor,  or  to  amount  to  fraud.  In  Instances  of  this 
kind,  each  case  must  be  determined  by  its  own  circumstances.  I.ioeller 
v.  filler,  315  111.  454,  458,  et  seq;  Rader  v.  Bussey,  313  111.  226, 
231,  232. 

Evidence  before  the  chancellor  fixed  the  fair  cash  market 
value  of  the  property  involved  at  $34,500.  It  further  disclosed 
that  a  party  was  willing  to  bid  44000,  more  than  that  of  Mildred 
Moore,  'i'he  court,  in  his  remarks,  stated  he  desired  that  equity 
be  done j  that  it  was  within  the  sound  discretion  of  the  court  to 
deny  approval  of  the  report  of  salej  and  that  in  the  exercise  of 
such  discretion,  he  deemed  it  just  and  equitable  to  deny  approval 
and  set  such  sale  aside.  He  further  stated  that  from  his  questions 
to  appellant  and  her  attorneys  as  to  whether  she  was  liable  for  any 
deficiency  judgment,  he  received  the  understanding  she  was  not,  and 
therefore,  she  was  not  interested  in  the  property  selling  to  the 
best  advantage,  like  she  would  be  if  she  were  personally  liable 
for  a  deficiency. 

From  the  trial  court's  remarks,  it  is  apparent  he  desired  to 
/  protect  the  bondholders,  as  in  the  case  of  Straus  v.  Anderson, 
366  111.  426.  We  are  not  impressed  with  the  standing  of  appellees 
any  more  than  we  are  with  that  of  appellant,  yet  In  view  of  the 
record,  we  do  not  feel  justified  In  holding  that  the  chancellor 
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abused  the  discretion  vested  in  him.  Therefore,  the  order  of 
the  trial  court  will  not  be  interfered  with. 

The  order  of  the  Circuit  Court  disapproving  the  report  of 
sale  and  ordering  a  resale,  is  affirmed. 

Order  affirmed. 
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AGENDA  KO.  21 


IN  THE  APPELLATE!  COTKT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D.  1942. 


MARIA  GRICE,  ADMINISTRATRIX  OF.  0 
THE  ESTATE  OP  DOLORES  GRISE,  ) 
DECEASED,  V   ) 


APP 


s, 


vs 


PAUL  P.  O'NEIL,  ADMINISTRATOR 
OF  THE  ESTATE  OP  RICHARD 
JAC06SEN,  DECEASED, 

APPELLANT . 


AP 


FROM  CIRCUIT' • 


) 

) 

)   COURT  OF  "BOLE  COUNTY. 

) 

) 


31  5  I. A. 
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A    ,    P.    J. 

This  Is  an  action  by  appellee  as  administratrix  of 
the  estate  of  Dolores  u-rice,  against  the  administrator  of 
the  estate  of  Richard  Jaeobsen.  The  suit  is  brought  for 
wrongful  death.  The  deceased  was  riding  as  a  guest 
passenger  in  an  automobile  with  Wilbur  Reinder,  on  "arch 
22,  1940.  The  driver  of  the  car  was  a  young  man  about 
eighteen  years  of  age.  The  deceased  was  about  fifteen 
years  of  age.  The  car  in  which  deceased  was  riding 
collided  with  a  car  driven  by  Jaeobsen.  It  was  a  head-on 
collision.  The  accident  resulted  fatally  to  plaintiffs 
Intestate,  and  to  Jaeobsen.  It  happened  at  about  nine 
o'clock  at  night,  on  a  highway  which  is  commonly  designated 
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as  a  "black  top"  road,  and  at  a  point  about  five  miles  east  of 
the  village  of  Polo,  in  Ogle  county. 

The  complaint  consists  of  two  cotints.   The  first  count 
charges  ordinary  negligence  on  the  part  of  Jacobs en.  The 
second  count  charges  willful  and  wanton  conduct  in  the  opera- 
tion of  Ms  automobile. 

Trial  resulted  in  a  verdict  for  plaintiff  administratrix. 
Appellant  brings  this  appeal  from  judgment  rendered  thereon. 

Appellant's  main  contention  is  directed  toward  the 
instructions.  Five  were  given  on  behalf  of  appellee.  Appell- 
ant urges  error  with  respect  to  each  of  such  instructions. 
Instruction  number  three  directs  a  verdict  and  therefore, 
should  limit  the  jury  to  the  negligence  or  to  the  wrongful 
conduct  charged  against  the  defendant  in  the  complaint. 
Cases  sustaining  this  rule  will  be  found  cited  in  Carnahan 
v.  Public  Service  Co.,  276  111.  App.  277,  279$  Garnhart  v. 
Reeves,  288  111.  App.  159,  160.  The  rule  has  recently  been 
announced  in  the  cases  of  Rasnussen  v.  'Alley,  312  111.  App. 
404,  407,  408;  and  Gray  v.  Richardson,  313  111.  App.  626, 
629,  630.  He  other  instruction  was  given  to  furnish  the 
jury  a  guide  as  to  the  negligence  or  wrongful  conduct  charged 
in  the  complaint. 

Another  unusual  situation  exists  with  respect  to  the 
charges  made  in  the  complaint  against  the  driver  Jacobs en. 
The  case  was  tried  and  went  to  the  jury  on  both  counts  of 
the  complaint.  The  jury  was  in  no  way  instructed  as  to  what 
constituted  willful  and  wanton  conduct.  The  verdict  returned 
was  a  general  verdict  of  guilty.   It  is  Impossible  for  a  court 
to  say  what  element  of  negligence  or  wrongful  conduct  charged 
against  the  defendant,  the  jury  had  In  mind  when  it  returned 
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the  verdict.     Whore  a  complalint  Includes  counts  for  negligence 
and  for  wrongful  and  wanton  cpnduct,   "the (instructions   to  the 
jury  should  clearly  and  plalnJLy  point,  out  the  distinction  between 
these  causes  of  action,   and  Unless  £his  is  done,   confusion  is 
certain  to  result."     itosko  vj.   O'DOnnell,   260  111.  App.   544,   554. 
There  Is  a  fundamental  difference  and  distinction  between 
negligence  and  willful  and  iranton  conduct.     Tim  defenses   to 
the  two  charges  may  not  be  the  same.     The  law  governing  liabil- 
ity of  the  parties  is  not   the  same,  and  the  damages   are  not 
governed  by  the  same  rule3   of  lav;.     It  has  recently  been  said 
In  the   case  of  iiezemek  v.  Panlco,   301  ill*  App.  4©G,  with  refer- 
ence to  instructions   to  the  jury  on  neglljgence  ^nd  .willful  and 
wanton  conduct  when  both  are  charged  in  the  samfS  complaint,   that, 
"care  should  be  exercised  to  explain  the  difference,  so  that  the 
Jury  may  properly  consider  the  facts  presented  In  arriving  at 
their  decision."      (page  415). 

'"or  error  assigned  with  respect  to  instruction  directing 
a  verdict  without  limiting  the  jury  to  the  negligence  or  wrong- 
ful conduct  charged,   and  without  any  other  instruction  to 
obviate  such  error,  the  judgment  Is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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